
 
STATE OF INDIANA ) LAKE CIRCUIT/SUPERIOR COURT 
 )  
COUNTY OF LAKE ) CAUSE NO. 45D10-2408-PL-000499 
   
GARY LEE, ) 
   ) 
 Plaintiff,  ) 
  ) 
 vs. ) 
  ) 
LITTLE CALUMET RIVER BASIN  ) 
DEVELOPMENT COMMISSION, ) 
  ) 
 Defendant. ) 
________________________________________) 
 

FIRST AMENDED COMPLAINT FOR INJUNCTIVE RELIEF 

Plaintiff Gary Lee, by the undersigned counsel, files this Complaint and alleges as 

follows: 

NATURE OF THE ACTION 

1. This is a civil action for declaratory judgment, injunctive relief, and penalties for 

violations of the Indiana Open Door Law (“ODL”), Ind. Code §§ 5-14-1.5-7 and 5-14-1.5-7.5, 

against the Little Calumet River Basin Development Commission (“Commission”) with respect 

to holding non-public meetings that do not qualify as executive sessions under Ind. Code § 5-14-

1.5-6.1. This action also seeks a declaratory judgment and injunctive relief under the Uniform 

Declaratory Judgments Act, Ind. Code § 34-14-1, for the determination of legal rights and 

responsibilities of the Commission under Ind. Code § 14-13-2. 

JURISDICTION, AUTHORITY AND VENUE 

2. This Court has jurisdiction over the subject matter of this action as it is a court of 

competent jurisdiction, pursuant to Ind. Code § 5-14-1.5-7(a), and is a court of record within 
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Lake County, pursuant to Ind. Code § 34-14-1-1. This Court has personal jurisdiction over the 

Defendant. 

3. Authority to bring this action is vested in “any person.” Ind. Code §§ 5-14-1.5-

7(a); 34-14-1-2. Plaintiff is a person within the meaning of the ODL and the Uniform 

Declaratory Judgments Act. 

4. Preferred venue lies in this Court, pursuant to Ind. Tr. Rule 75(A), because all of 

the parties reside in Lake County and the principal office of the Commission is located in Lake 

County.  

PARTIES 

5. Plaintiff Gary Lee is a resident of Gary, Lake County, Indiana. He lives in the 

watershed of the Little Calumet River and pays an annual assessment to the Commission on 

property he owns or controls pursuant to Ind. Code § 14-13-2-18.5(c).  

6. The Commission has an easement across Plaintiff’s property that is used to 

transmit stormwater and groundwater runoff through a ditch for purposes of flood control. Due to 

his annual payment of a special assessment to the Commission and the Commission’s easement 

across his property, Plaintiff’s rights are affected by Ind. Code § 14-13-2.  

7. Plaintiff lives near and recreates along the Little Calumet River. Plaintiff has been 

injured and is subject to further injury as the result of living in and owning property within the 

Little Calumet River Basin whose flood protection and other responsibilities are exercised by a 

Commission that acts beyond and/or contrary to its statutory authority. Plaintiff asserts common 

law standing to bring this action.  

8. Defendant Little Calumet River Basin Development Commission is “a public 

body corporate and politic” established by the Indiana General Assembly in 1980 for the 
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purposes of “[p]romot[ing] the general health and welfare of citizens of Indiana” and 

“[p]roviding for the creation, development, maintenance, administration, and operation of park, 

recreation, marina, flood control and other public works projects, including levees.” Ind. Code 

§§ 14-13-2-4 and -5.  

9. The Commission is a “public agency,” as that term is defined by the ODL, Ind. 

Code § 5-14-1.5-2(a), because it is a commission exercising a portion of the executive or 

administrative power of the state and because it is subject to an audit by the State Board of 

Accounts. See Ind. Code §§ see Ind. Code 14-13-2-27 and -30. 

STATUTORY BACKGROUND 

Indiana’s Open Door Law 

10. The purpose of Indiana’s Open Door Law is to ensure that “the official action of 

public agencies be conducted and taken openly, unless otherwise expressly provided by statute, 

in order that the people may be fully informed.” Ind. Code § 5-14-1.5-1. Its purposes are 

remedial and the provisions of the Open Door Law are to be liberally construed. Id. 

11. Except for narrowly-defined purposes set forth in the Open Door Law, all 

meetings of the governing bodies of public agencies must be open at all times for the purpose of 

permitting members of the public to observe and record them. Ind. Code § 5-14-1.5-3(a). 

12. For purposes of the ODL, a “governing body” means two or more individuals of a 

board or commission that takes official action upon public business. Ind. Code § 5-14-1.5-2(b). 

13. For purposes of the ODL, a “meeting” is a gathering of a majority of the 

governing body of a public agency for the purpose of taking official action upon public business. 

Ind. Code § 5-14-1.5-2(c). 
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14. For purposes of the ODL, “public business” means any function upon which the 

public agency is empowered or authorized to take official action. Ind. Code § 5-14-1.5-2(e). 

15. For purposes of the ODL, “official action” means to receive information, 

deliberate, make recommendations, establish policy, make decisions, or take final action. Ind. 

Code § 5-14-1.5-2(d). 

16. For purposes of the ODL, to “deliberate” means to have a discussion which may 

reasonably be expected to result in a recommendation, policy, decision, or final action. Ind. Code 

§ 5-14-1.5-2(i). 

17. For purposes of the ODL, an “executive session” is a meeting from which the 

public is properly excluded. Ind. Code § 5-14-1.5-2(f). 

18. The Open Door Law authorizes public agencies to hold executive sessions in 15 

enumerated instances. Ind. Code § 5-14-1.5-6.1(b). Justifiable reasons for an executive session 

include the discussion of strategy with respect to collective bargaining, litigation, security 

systems, real property transactions, and school consolidation. Id. 

19. The public agency must provide public notice of all executive sessions that states 

the subject matter “by specific reference to the enumerated instance or instances for which 

executive sessions may be held under subsection (b).” Ind. Code § 5-14-1.5-6.1(d). 

20. A violation of the Open Door Law cannot be cured by the governing body taking 

final action at a meeting that complies with the Open Door Law. Ind. Code § 5-14-1.5-7(c). 

21. An action to enforce the requirements of the Open Door Law may be filed by any 

person in any court of competent jurisdiction to obtain a declaratory judgment and to enjoin 

continuing violations. Ind. Code § 5-14-1.5-7(a). 
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22. If the plaintiff first seeks an advisory opinion from the Public Access Counselor 

prior to filing an action for violation of the Open Door Law and prevails, the court shall award 

reasonable attorney’s fees, court costs, and other reasonable expenses of litigation. Ind. Code § 5-

14-1.5-7(f). 

23. The court may also impose civil penalties on a public agency or an officer of a 

public agency for certain violations of the Open Door Law, including discussing in an executive 

session subjects not eligible for discussion in an executive session. Ind. Code § 5-14-1.5-7.5. 

Little Calumet River Basin Development Commission 

24. The Indiana legislature created the Commission to carry out specific purposes. 

Ind. Code § 14-13-2-4(3). Those purposes are to (1) promote the general health and welfare of 

citizens of Indiana, and (2) provide for the creation, development, maintenance, administration, 

and operation of park, recreation, marina, flood control and other public works projects, 

including levees. Ind. Code § 14-13-2-4(1)-(2). 

25. In 2012, the Indiana legislature amended the Commission to add four members. 

Ind. Code § 14-13-2-7. A member of the Commission may not be an employee or elected official 

of a city, town, or county governmental unit. Ind. Code § 14-13-2-7(d)(3). 

26. The Indiana legislature granted the Commission 24 specific powers. Ind. Code 

§ 14-13-2-18. Among these is the power to “[m]ake and enter into all contracts, undertakings, 

and agreements necessary or incidental to the performance of the commission’s duties and the 

execution of the commission’s powers under this chapter.” Ind. Code § 14-13-2-18(9). 

27. In 2012, the Indiana legislature granted the Commission the authority to annually 

collect special assessments against each taxable parcel of real property within the Little Calumet 
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River watershed. Ind. Code § 14-13-2-18.5. The Commission annually collects approximately 

$7.5 million in special assessments. 

Uniform Declaratory Judgments Act 

28. The Uniform Declaratory Judgments Act, Ind. Code § 34-14-1, authorizes any 

“person” affected by a statute to file an action in state court to have determined any question of 

construction or validity under the statute. Ind. Code § 34-14-1-2.  

29. The Declaratory Judgment Act defines the word “person” to mean “any person, 

partnership, limited liability company, joint stock company, unincorporated association, or 

society, or municipal or other corporation of any character whatsoever.” Ind. Code § 34-14-1-13. 

30. An action under the Uniform Declaratory Judgments Act may be filed in any 

court of record. 

FACTUAL BACKGROUND 

31. The Commission holds meetings nearly every month to conduct official business 

and take final actions. These meetings are open to the public. 

32. The Commission held meetings on December 11, 2023; January 17, 2024; 

February 21, 2024; March 20, 2024; April 17, 2024; May 15, 2024; June 20, 2024; and July 17, 

2024. 

33. Prior to the Commission’s monthly meetings, the Commission meets privately 

and does not allow members of the public to attend and record these private meetings. 

34. The Commission met privately prior to its meetings on December 11, 2023; 

January 17, 2024; February 21, 2024; March 20, 2024; April 17, 2024; May 15, 2024; June 20, 

2024; and July 17, 2024. Members of the public were not allowed to attend and record these 

private meetings. 
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35. On information and belief, the Commission discusses subjects in these private 

meetings that are subjects not eligible for discussion in an executive session. 

36. Since at least December 2023, the Commission has justified its private meetings 

prior to its public monthly meetings by noticing them as an Executive Session “for the discussion 

of pending litigation.” The notices do not identify any pending litigation, nor do they provide a 

“specific reference to the enumerated instance or instances for which executive sessions may be 

held under subsection (b)” as required by Ind. Code § 5-14-1.5-6.1(d). 

37. Plaintiff is not aware of any pending litigation to which the Commission is a 

party. 

38. On February 26, 2024, Plaintiff raised his concerns regarding the Commission 

holding private meetings and other violations of the Indiana Open Door Law by filing a formal 

complaint with the Indiana Public Access Counselor. 

39. On May 30, 2024, the Public Access Counselor issued Advisory Opinion 24-FC-

22. See Exhibit A. In doing so, the Public Access Counselor took no position on whether the 

Commission’s noticed executive sessions included any discussion of subjects ineligible for an 

executive session because his office is “unable to take sworn testimony or authenticate evidence” 

and, therefore, can only address matters of law. Id. 

40. The Public Access Counselor did, however, voice concern “that there is robust 

discussion of any substantive action item before a vote and the final action is not simply a 

perfunctory ratification of a foregone conclusion drawn behind closed doors.” Id.  

41. Upon information and belief, the Commission’s standard practice of holding 

private meetings prior to each monthly meeting results in “a perfunctory ratification of a 

foregone conclusion drawn behind closed doors.” 
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FIRST CAUSE OF ACTION 
Violation of Indiana’s Open Door Law by the  

Little Calumet River Basin Development Commission 

42. Paragraphs 1 through 41 are re-alleged and incorporated here by reference. 

43. The Commission routinely meets in private in a manner that does not permit 

members of the public to observe and record the meeting.  

44. During some or all of these private meetings, the Commission discusses subjects 

that are not among the enumerated exceptions to public meetings set forth in Ind. Code § 5-14-

1.5-6.1 or otherwise takes official action on public business that is required to be open at all 

times for the purpose of permitting members of the public to observe and record. 

45. These private meetings are called by the Chair and/or Vice Chair of the 

Commission. 

46. These private meetings are characterized by the Commission as “executive 

sessions” to discuss pending litigation. 

47. Notices of these private meetings do not specify the subject matter of the 

executive session or reference the enumerated instance or instances for which the executive 

session is being held. 

48. These private meetings have been held on one or more of the following dates at or 

about 5:00 pm Central Time at the same location as the public meeting: December 11, 2023; 

January 17, 2024; February 21, 2024; March 20, 2024; April 17, 2024; May 15, 2024; June 20, 

2024; and July 17, 2024. 

49. These private meetings and the notices of these meetings violate Indiana’s Open 

Door Law. Ind. Code §§ 5-14-1.5-3(a), -6.1(d). 
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50. If not ordered to cease holding private meetings on subjects that are not eligible 

for an executive session pursuant to Indiana’s Open Door Law, the Commission will continue to 

conduct meetings in which official action is taken on public business in violation of Indiana’s 

Open Door Law. 

SECOND CAUSE OF ACTION 
Declaratory Judgment Finding 

Little Calumet River Basin Development Commission 
In Violation of Ind. Code § 14-13-2-7 

 
51. Paragraphs 1 through 41 are re-alleged and incorporated here by reference. 

52. Members of the Commission “may not be an employee or elected official of a 

city, town, or county governmental unit.” Ind. Code § 14-13-2-7(d)(3).  

53. Commission member William Baker is the president of the City of Munster, 

Indiana’s Plan Commission. As such, Commissioner Baker is an employee of a city 

governmental unit as defined by Ind. Code § 34-6-2-38, in violation of Ind. Code § 14-13-2-

7(d)(3). 

54. Commission member Tom Wichlinski is the Secretary of the Town of Griffith, 

Indiana’s Board of Zoning Appeals. As such, Commissioner Wichlinski is an employee of a city 

governmental unit as defined by Ind. Code § 34-6-2-38, in violation of Ind. Code § 14-13-2-

7(d)(3). 

55. Commissioners Baker and Wichlinski are not eligible to serve as members of the 

Commission because they are employees of a city, town, or county governmental unit. 

56. If not ordered to cease holding positions as members of the Commission, 

Commissioners Baker and Wichlinski will continue to violate Ind. Code § 14-13-2-7(d)(3). 
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THIRD CAUSE OF ACTION 
Declaratory Judgment Finding 

Little Calumet River Basin Development Commission 
Acted Beyond the Scope of its Authority in IC § 14-13-2-18 

 
57. Paragraphs 1 through 41 are re-alleged and incorporated here by reference. 

58. On or about January 17, 2017, the Commission entered into a license agreement 

with Maya Energy, LLC. A copy of this license agreement is attached as Exhibit B. 

59. Maya Energy, LLC is a private for-profit company. 

60. The license agreement authorizes Maya Energy, LLC to construct and operate a 

solid waste processing facility on 35 acres owned by the Commission south of the Little Calumet 

River. 

61. The license agreement with Maya Energy, LLC does not “promote the general 

health and welfare of citizens of Indiana,” nor does it “provide for the creation, development, 

maintenance, administration, and operation of park, recreation, marina, flood control and other 

public works projects, including levees” as directed by Ind. Code § 14-13-2-4(1)-(2). 

62. The Commission’s license agreement with Maya Energy, LLC is not “necessary 

or incidental to the performance of the commission’s duties” as required by Ind. Code § 14-13-2-

18(9). 

63. The Commission’s license agreement with Maya Energy, LLC is beyond its 

authority granted by the Indiana legislature and, thus, is an invalid, ultra vires act that is void. 

64. If not ordered to terminate the license agreement with Maya Energy, LLC, the 

Commission will continue to act beyond the scope of its authority and contrary to its statutory 

purposes set forth in Ind. Code § 14-13-2. 
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PRAYER FOR RELIEF 

WHEREFORE, based upon all of the allegations set forth above, Plaintiff respectfully 

requests that this Court: 

1. Issue a declaratory judgment setting forth Defendant’s violations of Indiana’s 

Open Door Law; 

2. Permanently enjoin Defendant from further violations of the Indiana Open Door 

Law, and require that all future meetings of Defendant be properly and publicly 

noticed and open to the public to attend and record except for meetings limited to 

a discussion of strategy with respect to one of the expressly authorized instances 

listed in Ind. Code § 5-14-1.5-6.1; 

3. Pursuant to the Uniform Declaratory Judgments Act, declare that Commissioners 

Baker and Wichlinski are not eligible to serve on the Commission as they are 

employees of municipalities; 

4. Pursuant to the Uniform Declaratory Judgments Act, declare that the 

Commission’s license agreement with Maya Energy, LLC is void as an exercise of 

power beyond the scope of the Commission’s authority; 

5. Enter judgment in favor of Plaintiff and against Defendant; 

6. Award Plaintiff his costs, expenses, and attorneys’ fees pursuant to Ind. Code 

§ 5-14-1.5-7(f); 

7. Award Plaintiff his costs pursuant to Ind. Code § 34-14-1-10; 

8. Assess civil penalties against Defendant and its officers pursuant to Ind. Code 

§ 5-14-1.5-7.5; and 

9. Grant such other relief as the Court deems just and proper. 
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November 22, 2024 Respectfully submitted, 

 
 
 
 s/Michael J. Zoeller    
Michael J. Zoeller (Ind. Bar No. 38038-49) 
Senior Attorney  
Conservation Law Center 
116 South Indiana Ave., Suite 4 
Bloomington, IN 47408 
mjzoelle@iu.edu 
(812) 856-4223 



STATE OF INDIANA PUBLIC ACCESS COUNSELOR 

LUKE H. BRITT 

ERIC J. HOLCOMB, Governor Indiana Government Center South 
402 West Washington Street, Room W470 

Indianapolis, Indiana 46204-2745 
Telephone: (317)234-0906 

Fax: (317)233-3091 
1-800-228-6013
www.IN.gov/pac

May 30, 2024 

Michael J. Zoeller 
116 S. Indiana, Suite 4 
Bloomington, IN 47408    Via email: mjzoelle@iu.edu 

Re: 24-FC-22

Dear Mr. Zoeller, 

This letter is in response to your complaints regarding meetings of  the Little 

Calumet River Basin Development Commission and Advisory Board . First, I 

apologize for the delay in this matter. Factors out of  my control drew my atten-

tion away from addressing your concerns sooner.  

I have reviewed all the materials you have submitted, as well as the responses 

from the Commission. A limitation of  my office is that I am unable to take sworn 

testimony or authenticate evidence. To that end, I can only address matters of  

law and if  the parties do not agree on facts, I typically opine as if  both perspec-

tives are accurate.  

Here, you allege executive sessions were not properly noticed and its Advisory 

Board did not notice nor open their meetings to the public. The Commission 

asserts that is not the case and all proper measures were taken to ensure legal 

meetings for both the Commission and Advisory Board. The Open Door Law 

(ODL) only requires that notice be posted outside of  the principal office where 

the meeting takes place pursuant to Indiana Code section 5-14-1.5-5(b)(1). In-

ternet notice is a courtesy extended by a governing body but not st atutorily 

required. It is certainly encouraged, but not an actionable matter for a formal 

complaint.  Based on the information and notices provided by the Commission 

and the Advisory Board, it appears as if  the notices are in order.   

EXHIBIT A
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Next, you noted concern about the Commission only taking oral public comment 

after a decision has been made. The code you reference only applies to bodies 

such as school boards or charter school boards. Only these types of  governing 

bodies are required to take oral public comment before the body has taken final 

action. See Ind. Code § 5-14-1.5-3(d). Although not required, it would likely be 

best practice to take public comment prior to a final vote  for the sake of  good 

governance. That stated, such a requirement is not legally enforceable for this 

type of  governing body. 

You also allege that the Commission decided to lease new office space without 

public knowledge during a public meeting. The Commission, again, responds 

that it did discuss “at length” the lease in a public meeting. As correctly stated 

by the parties, Indiana code 5-14-1.5-6.1(b)(2)(D) allows for strategic discus-

sions of  all manner of  real estate transactions.  The Open Door Law does indeed 

prohibit final action taken in an executive session (see Ind. Code § 5 -14-1.5-

6.1(c), but mere strategic discussion is acceptable. My concern is always that 

there is robust discussion of  any substantive action item before a vote and the 

final action is not simply a perfunctory ratification of  a foregone conclusion 

drawn behind closed doors. What is considered “robust” is a  subjective matter 

of  perspective, but the explanation by the Commission does not suggest any 

non-compliance.  

Finally, the Commission argues that your complaint was untimely because it 

came after January 17, 2024; however, I calculate “business days” and exclude 

holidays and weekends, therefore your filing on February 23, 2024 was timely1. 

Nevertheless, it does not appear the Little Calumet Basin Development Com-

mission or its Advisory Board violated the Open Door Law.   

Please do not hesitate to contact me with any questions.  

 
 
Best regards, 

   Luke H. Britt 
Public Access Counselor 

 
Cc: Mark J. Crandley 

 
 

 
1 The issue of media notice was brought up significantly after-the-fact and is considered untimely. Even 

still, the response of the Commission appears to be satisfactory.   
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