
 

 
May 21, 2013 
 
Western/FWS Draft Wind Energy Comments 
c/o John Hayse 
Argonne National Laboratory 
9700 S. Cass Avenue – EVS/240 
Argonne, IL 60439 
 
RE: Comments on Upper Great Plains Wind Energy Draft Programmatic 

Environmental Impact Statement (DOE/EIS-0408)  
 
Submitted via electronic public comment form at 
http://plainswindeis.anl.gov/involve/comments/index.cfm  
 
Dear Mr. Hayse: 
 

Please find below our timely submitted comments on the Western Power Administration 

and U.S. Fish and Wildlife Service’s Upper Great Plains Wind Energy Draft Programmatic 

Impact Statement (DOE/EIS-0408).   

These comments are jointly submitted by the Conservation Law Center and American 

Bird Conservancy.  The Conservation Law Center (“CLC”) is a not-for-profit public interest law 

firm located in Bloomington, Indiana, and operates the Conservation Law Clinic under an 

agreement with Indiana University Maurer School of Law.  The CLC represents non-profit 

environmental organizations and governmental entities in conservation matters and works to 

improve conservation law and policy.  American Bird Conservancy (“ABC”) is a not-for-profit 

membership organization whose mission is to conserve native birds and their habitats throughout 

the Americas.  ABC acts across the full spectrum of threats to birds to safeguard the rarest bird 

species, restore habitats, and reduce threats, unifying and strengthening the bird conservation 

movement. 
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Wind power is one of the fastest developing sources of energy in the United States and 

could be an important part of the solution to climate change.  However, wind farms can kill 

wildlife through collisions with turbines and associated structures.  Wind farms can also harm 

wildlife by displacing species from habitat needed for survival, as well as by destroying, 

degrading, or fragmenting habitat.  The CLC and ABC believe that wildlife and wind power can 

co-exist if wind projects are carefully designed, sited, studied, operated, monitored, and 

mitigated.  Of these principles, careful siting is the most important. 

We divide our comments below into the following nine parts: 

1. Purpose and Need 

2. Analysis of Impacts 

3. Species-Specific Measures 

4. Eagles 

5. BMPs & Mitigation Measures 

6. Easement Exchanges 

7. Cumulative Impacts 

8. ESA Section 7 Consultation   

9. MBTA Take 
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PART 1: PURPOSE AND NEED 
 

 
COMMENT 1.1. The Agencies’ Statements of Purpose and Need Do Not Correlate to 

the Scope of the Proposed Action.  The Statements Should Identify 
FWS’s Role in Streamlining the ESA Section 7 Consultation Process.   

 
Under NEPA’s implementing regulations, an EIS must include a statement “briefly 

specify[ing] the underlying purpose and need to which the agency is responding in proposing 

the alternatives including the proposed action.”1  When “two or more agencies . . . have a 

decision to make for the same proposed action and responsibility to comply with NEPA or a 

similar statute, it is prudent to jointly develop a purpose and need statement that can be utilized 

by both agencies.”2  Rather than develop one joint purpose and need statement, Western and 

FWS have prepared separate and distinct purpose and need statements.  Western’s purpose is to 

streamline the environmental review process for interconnection requests by wind facility 

developers.  It anticipates that between 58 and 200 wind projects will benefit from this PEIS 

and the associated Section 7 consultation.3  FWS’s purpose is specifically to streamline the 

environmental review process for wind projects seeking to build on easement lands.  FWS 

anticipates that for purposes of the easement exchange program, this PEIS will serve 

approximately 8 projects by 2030.4   

The scope of this PEIS goes well beyond FWS’s stated purpose.  The PEIS combines 

purposes and needs that do not rely one upon the other, other than that the PEIS purportedly 

offers consistency in the BMPs, minimization measures, and mitigation that the agencies will 

1 40 C.F.R. § 1502.13.    
2 CEQ Exchange of Letters with Secretary of Transportation: Purpose and Need, May 2003, Part 2 (Letter from 
James L. Connaughton, Chairman of the CEQ, to Norman Y. Mineta, Secretary of the Dept. of Transp.) at 2 
(2003), available at http://ceq.hss.doe.gov/nepa/regs/CEQPurpose2.pdf.  
3 PEIS, at 5-3. 
4 PEIS, at 7-7.  It is unclear whether the estimate of 8 projects contemplates the additional 1 million acres of 
wetland and 10 million acres of grasslands that FWS seeks for the easement program.  See PEIS, at 2-3.   
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require of developers.  That said, FWS’s decision to allow wind development on land it 

manages under wetland or grassland easements ought to be entirely independent of the process 

by which Western analyzes interconnection requests.  Similarly, the manner in which Western 

reviews interconnection requests has no apparent congruence with the manner in which FWS 

reviews wind development requests on easement lands.  Yet, the agencies have combined two 

independent processes into one joint PEIS.  The disconnect is most apparent given the choice of 

alternatives.  The combination (or pairing) of alternatives for the two actions is not helpful since 

neither depends on the other; indeed, absent the joint PEIS, the range of alternatives likely to 

have been proposed by FWS alone would surely have been different.   

Although neither agency explicitly identifies it in either of the purpose and need 

statements, ESA Section 7 is the underlying link between the two actions. The executive 

summary explains that: 

[A] primary goal for development of the draft programmatic measures for 
protection of federally listed species and designated critical habitats was to 
identify a set of measures that would limit the potential for adverse effects to 
species and critical habitats while still accommodating the majority of wind 
energy projects likely to occur within the UGP Region.  This met one of the 
agencies’ objectives of establishing programmatic processes that would facilitate 
environmental evaluations for most of the requests for interconnection to 
Western’s transmission system and for most of the requests to accommodate 
wind energy development on areas under Service easements.5  

 
Accommodating the majority of wind projects is not an appropriate objective for FWS.  FWS’s 

mission is “to conserve, protect and enhance fish, wildlife, and plant and their habitats for the 

continuing benefit of the American people.”6  In terms of the Service’s wetland and grassland 

easements, its responsibility is to administer the program to preserve migratory bird habitat, and 

to focus on ensuring healthy populations of wildlife.  This is especially apparent given that 

5 PEIS, at ES-14, continued on ES-33 (emphasis added). 
6 FWS, Mission Statement, http://www.fws.gov/mission.html. 
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Service Region 6 and Service Region 3 do not currently have the same approach to easement 

exchanges, and neither allow exchanges for wetland easements.  For those interconnection 

requests that do not involve land exchanges under the easement program, FWS’s responsibility 

falls under ESA Section 7.  FWS is required to “[f]ormulate its biological opinion as to whether 

the action, taken together with cumulative effects, is likely to jeopardize the continued existence 

of listed species or result in the destruction or adverse modification of critical habitat.”7  The 

emphasis is on protecting wildlife, not on accommodating projects.   

If the agencies are to continue with a joint PEIS, the agencies should revise their purpose 

and need statements.  At a minimum, the purpose and need statement(s) must identify that the 

agencies’ collaboration exists because of ESA Section 7, not simply because each seeks to 

streamline its environmental review process for wind projects.  Even if the agencies streamline 

the NEPA process, the ESA’s consultation requirement will remain an obstacle for expediting 

wind requests unless the agencies simplify Section 7 requirements.  As currently drafted, the 

PEIS does not explicitly acknowledge that the agencies are seeking to do just that, by 

completing formal consultation in the tier I NEPA review so as to avoid a site-specific ESA 

review.  Further, it makes assumptions regarding an as yet uncompleted and, for purposes of 

this PEIS, an undocumented programmatic Section 7 consultation.  This lack of candor appears 

throughout the document and must be addressed by the agencies.  We offer comments on the 

manner in which the agencies seek to streamline the ESA Section 7 consultation requirement 

below in Part 8. 

  

7 40 C.F.R. § 402.14.   
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PART 2: ANALYSIS OF IMPACTS 
 
 
COMMENT 2.1. The PEIS Needs to Discuss How Takings of Listed Species Will Be 

Addressed.    

The FWS Handbook on Section 7 consultation defines “is likely to adversely affect” as 

the “appropriate finding in a biological assessment (or conclusion during informal consultation) 

if any adverse effect to listed species may occur as a direct or indirect result of the proposed 

action . . . and the effect is not: discountable, insignificant, or beneficial . . . If incidental take is 

anticipated to occur as a result of the proposed action, an ‘is likely to adversely affect’ 

determination should be made. An ‘is likely to adversely affect’ determination requires the 

initiation of formal section 7 consultation.”8  

The Handbook defines the phrase “is not likely to adversely affect” as “the appropriate 

conclusion when effects on listed species are expected to be discountable, insignificant, or 

completely beneficial. . . . Insignificant effects relate to the size of the impact and should never 

reach the scale where take occurs.  Discountable effects are those extremely unlikely to occur.”9  

For most of the listed species included in this PEIS, the agencies have determined in 

Table 2.3-2 that the proposed action is classified as “may affect, not likely to adversely effect.”  

First, this implies that the agencies believe that the proposed action’s effect on the species will 

be discountable, insignificant, or completely beneficial.  Second, this suggests that the agencies 

do not anticipate any incidental take of those species; otherwise, as noted in the FWS 

Handbook, the determination should be “is likely to adversely affect.”  The PEIS does not 

indicate why the agencies are certain that the avoidance measures will eliminate the possibility 

8 FWS & NMFS, Endangered Species Consultation Handbook, at xv (Mar. 1998) (emphasis added) (hereinafter 
“FWS & NMFS, Consultation Handbook”). 
9 FWS & NMFS, Consultation Handbook, supra note 8, at xv-xvi. 
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of incidental take or what data they rely on for that conclusion.  Neither does the PEIS explain 

what will occur if any given wind project results in the incidental take of a listed species.  

For a few species, the agencies’ effect determination is “not likely to jeopardize the 

continued existence.”  That the agencies have articulated a jeopardy assessment for those 

species, rather than a negative adverse effect assessment, suggests that the agencies expect 

incidental take of those species, though not to a level that jeopardizes the continued existence of 

the population.  If that is indeed the case and the agencies expect incidental take of a species, an 

“is likely to adversely effect” determination is required, along with initiation of formal 

consultation.  We comment on formal consultation in Part 8. 

       
COMMENT 2.2. The Agencies Have Not Included Mitigation Measures for Habitat 

Disturbance.  
 

The PEIS discusses the adverse impacts of wind development on habitat, but there are 

no measures requiring compensatory mitigation for habitat fragmentation, alteration, and 

degradation, other than for a select few listed species.  With the exception of Sprague’s Pipit, 

the agencies have concluded that impacts on suitable habitat for listed species are either 

negligible or minor in Table 5.6-18.10  In several other instances, however, the PEIS states that 

habitat fragmentation, alteration, and degradation can have long-term effects on wildlife, and 

especially so for threatened and endangered species.   

The PEIS puts much emphasis on the amount of land permanently and temporarily 

affected by wind development (0.7 to 1.0 ac per turbine and 0.4 to 2.6 ac per turbine, 

respectively), concluding that the “footprint of permanent structures would be expected to 

occupy less than 1 percent of the overall project area.”11  Habitat disturbance is not adequately 

10 PEIS, at 5-143. 
11 PEIS, at 5-70. 
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expressed or described in terms of directly disturbed land area or vegetative cover.  The 

agencies must account for indirect habitat loss, which the PEIS acknowledges “could be of 

greater consequence than a direct habitat loss.”12  In discussing impacts on habitat as a result of 

construction, the PEIS notes, for example, that “the loss of effective habitat (amount of habitat 

actually available to wildlife) was reported to be 2.5 to 3.5 times as great as the actual habitat 

loss due to roads.”13  In relation to operations, the PEIS notes that “[r]educed use and 

displacement of some birds probably occur in close proximity to turbines” and “possible effects 

on sensitive species may occur at distances greater than or equal to 1 mi (1.6 km) from the 

center of a wind farm . . .”14  Table 5.6-4 notes that some species “may avoid areas surrounding 

the wind energy facility, including foraging and nesting habitats, due to fragmentation of 

habitat, placement of facilities, or increased human activities.”15  The agencies further note the 

impact that habitat fragmentation and habitat degradation have had on declining populations of 

Sage-Grouse species, as well concern over the Greater Prairie-Chicken and Sharp-Tailed 

Grouse.   

Given the discussion on habitat disturbance and the interference wind facilities have on 

wildlife behavior, the agencies need to incorporate compensatory mitigation measures for 

habitat protection.  Further, the PEIS needs a section analyzing the relation between a project’s 

footprint (i.e., boundaries of full build-out) and the extent to which wildlife patterns are 

disturbed beyond those areas.  

 

 

12 PEIS, at 5-72. 
13 PEIS, at 5-72 to 5-73.  
14 PEIS, at 5-81.  
15 PEIS, at 5-79. 
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COMMENT 2.3. The Avian and Bat Mortality Estimates Need to Be Revised.  

The avian and bat fatality estimates for the UGP region rely upon published data instead 

of using relevant data that FWS already has in its database.  In the final PEIS, the agencies must 

address how much bird and bat mortality data FWS has from wind facilities for each of the six 

UGP states and must explain why relevant, credible data was not used in this draft PEIS.  

Wherever possible, actual data from the region should be incorporated into the final PEIS.  

The avian and bat fatality estimates for the UGP region that use published data need to be 

revised and the calculations need to be expanded for the various development scenarios.  Several 

estimates appear in Chapter 5, none of which are consistent with each other or the data 

assumptions, and none of which are completely explained.   

The first estimate appears on page 5-104 under the Wildlife section of Common Impacts:  

Using estimates of 3.04 bird fatalities per megawatt per year in the United States 
(Erickson et al. 2003b) and 0.2 to 8.7 bat fatalities per megawatt per year in the 
Midwest (Arnett et al. 2007; Illinois DNR 2007), it is estimated that fatality rates 
within the six States that  include the UGP Region would be approximately 27,606 
birds and 1,816 to 79,005 bats per year. Although wind turbines are estimated to 
account for less than 0.01 percent of anthropogenically caused avian fatalities, it 
has been suggested that in certain areas wind facilities could be acting as 
population sinks for some species (Edkins 2008).  

It is predicted that the installed wind energy capacity within the United States by 
2020 will be 72,000 MW (Kunz et al. 2007a), and possibly as high as 300,000 
MW by 2030 (Edkins 2008). Absent any new bird or bat avoidance technologies, 
this could result in annual nationwide fatalities of nearly 220,000 birds by 2020 
and more than 900,000 birds by 2030. Bat fatalities would be nearly three times as 
high.16  

First, these sources use out-of-date figures.  According to the American Wind Energy 

Association, there were already 60,007 MW of installed wind power by the end of 2012.  

Installed wind power in the United States grew by an average of 8,129 MW per year between 

16 PEIS, at 5-104.  
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2007 and 2012.17  If wind power maintains that same growth rate until the end of 2020, there will 

be 65,032 MW of added generation, for a total of 125,039 MW, far above the estimate of 72,000 

MW by 2020, thus making any bird and bat mortality estimates based on 72,000 MW too low.  

Second, the estimate of 900,000 bird fatalities is only the lower end of the range of an estimate of 

birds killed by 2020 that FWS has been using since 2007-2008.  The full estimate is 900,000 to 

1.8 million.18  Please see Attachments A, B, and C for FWS documents so indicating.   

To estimate avian fatality rates for the six states in the UGP region, the PEIS applies the 

U.S. estimate of 3.04 bird fatalities per MW per year.19  First, the estimate for 3.04 bird fatalities 

per turbine is based on a 10-year old study from 2003 and needs to be updated.20  Second, the 

agencies apply this estimate to the 9,081 MW of already installed wind power capacity in the six 

state UGP region to conclude that fatality rates within the six states will be approximately 27,606 

birds.21  This figure (27,606 birds) is an estimate of current fatalities (using 2011 MW figures), 

not future fatalities, and it is an estimate that uses the national average fatality rate rather than a 

regional (six state) average fatality rate.  The same analysis applies to the bat mortality estimates, 

as bat fatalities are estimated using the Midwest fatality estimate of 0.2 to 8.7 bats per MW per 

year rather than a regional estimate.  Given that wind facilities in certain areas “could be acting 

as population sinks for some species,”22  the PEIS should apply a regional fatality estimate from 

the six UGP states rather than a U.S. or Midwest estimate in order to accurately assess collision 

mortality risk.  Furthermore, the PEIS cannot rely on the 2011 figures for installed wind capacity 

to calculate future risk.  The agencies need to include an estimate for expected avian mortality in 

17 See American Wind Energy Association, Industry Statistics, http://awea.org/learnabout/industry_stats/index.cfm 
(last accessed May 20, 2013).  Total new installed capacity from 2007 through 2012 was 48,774 MW.  The average 
(48,774 MW divided by 6 years) is 8,129 MW. 
18 See Attachments A, B, & C.  
19 PEIS, at 5-104. 
20 PEIS, at 5-104. 
21 PEIS, at 5-104. 
22 PEIS, at 5-104. 
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2030 for the region under the two applicable development scenarios.  Table 2.4-1 projects 21,427 

MW of installed capacity by 2030 under the first scenario (trend) and 53,310 MW of installed 

capacity by 2030 under the second scenario (20%).23     

The second estimate appears on page 5-137, under the discussion of wildlife impacts for 

the No-Action Alternative.  There the PEIS states:  

Using estimates of 3.04 bird fatalities per megawatt per year in the United States 
(Erickson et al. 2003b) and 0.2 to 8.7 bat fatalities per megawatt per year in the 
Midwest (Arnett et al. 2007; Illinois DNR 2007), it is estimated that fatality rates 
within the six States that are part of the UGP Region would be approximately 
18,362 birds and 1,208 to 52,548 bats per year.  

These estimates do not correspond to the initial estimates (27,606 birds, and 1,816 to 79,005 bats 

per year).  It is unclear what project capacity estimates these calculations rely on.  Further, the 

agencies do not provide similar mortality data for Alternative 1, other than to say that the 

impacts would be comparable to the No-Action Alternative.  We therefore assume that the 

agencies expect that avian and bat mortality will be comparable to the No-Action Alternative.   

 The agencies must revise the mortality estimates.  Using more recent fatality estimates 

and regional UGP data as much as possible, the final PEIS should provide the following range of 

estimates for expected mortality of birds and bats: 

• 2010 Installed Capacity 
• 2011 Installed Capacity 
• Case 1 2030 Installed Capacity 
• Case 2 2030 Installed Capacity 
• 115 New Projects [UGP low estimate] 
• 400 New Projects [UGP high estimate] 
• 58 New Projects [Western low estimate] 
• 200 New Projects [Western high estimate] 

This range will allow the agencies and the public to more accurately quantify and understand the 

implications of wind energy development on bird and bat fatalities under the various scenarios 

23 PEIS, at 2-45. 
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presented in the PEIS.  It will show baseline measures for 2010 to 2011 for “current” risk to 

birds and bats, the expected risk to birds and bats based on total installed capacity in 2030 under 

the Case 1 and Case 2 development scenarios, the incremental impact of new wind generation 

projects installed under Case 1 and Case 2, and the incremental impact of Western’s anticipated 

58 to 200 interconnection requests.   

COMMENT 2.4. The PEIS Inadequately Addresses the Impact of Wind Facilities on 
Bird Behavior.  

 The PEIS does not adequately address the potential impacts of increased wind energy 

facilities in the Prairie Pothole region for waterfowl and other wetland and grassland dependent 

birds.  The Prairie Pothole Region is the primary breeding grounds for ducks and waterfowl in 

North America.  The continued use of prairie wetlands is critical to maintaining duck 

populations.  Although the PEIS discusses collision risk, it only briefly mentions behavioral 

modification as an effect of development and does not address the possibility that land-based 

wind facilities may affect bird settling patterns, density, or distribution during the breeding 

season.  The agencies must acknowledge the indirect impacts of wind development on breeding 

ducks and other wildlife, and better address the hypothesis that displacement of breeding ducks 

and other birds may affect population dynamics.  

Recent research on dabbling ducks, for example, demonstrates that these species respond 

negatively to wind energy sites.24  The studies showed decreasing densities of ducks on wetlands 

near wind sites, with a 4% to 56% reduction in breeding pairs.  Given the importance of the 

Prairie Pothole Region as breeding grounds for birds, it is incumbent on the agencies to discuss 

what avoidance and reduced reproduction could mean for species populations.  This analysis is 

24 Charles R. Loesch et al., Effect of Wind Energy Development on Breeding Duck Densities in the Prairie Pothole 
Region, The Journal of Wildlife Management 77(3):587-598 (Dec. 2012).  
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especially needed given that FWS’s Conservation Strategy calls for an additional 1 million acres 

of wetlands and 10 million acres of grasslands “in order to sustain current levels of breeding 

waterfowl.”25   

 

  

25 PEIS, at 2-3.  
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PART 3: SPECIES-SPECIFIC MEASURES 
 

COMMENT 3.1. The Species-Specific Survey, Avoidance, and Conservation Measures 
Are Vague and the PEIS Does Not Adequately Convey the Level of 
Protection the Measures Will Provide When Implemented.     

The PEIS’s discussion of species-specific avoidance and conservation measures applies 

the following range of terms:  avoid, do not, should, minimize, may, limit, and restrict.  Each of 

these terms implies a different level of commitment from project developers.  To understand the 

level of protection that these terms offer, the public needs an explanation of how FWS will 

determine whether a given project meets the applicable criteria.  As currently drafted, it is 

unclear how the set of measures will be applied in a consistent, programmatic manner.  If 

additional formal Section 7 consultation will be required for listed species for which developers 

are “unwilling or unable to implement” the measures, the agencies must identify what will 

constitute unwillingness or inability in the context of the applicable criteria.26  Many of the 

measures use discretionary language like “may,” “should,” and “avoid” rather than mandatory 

terms such as “do not.”  The agencies have not explained how they will assess whether a 

developer is “unwilling” or “unable to implement” a measure that uses language suggesting that 

implementation is optional or flexible.  The PEIS must explain how measures whose 

implementation is optional can be counted on to assure and achieve avoidance, minimization, 

and mitigation objectives and how such intended results can be quantified.    

Below are multiple examples that illustrate our concern over the vague nature of the draft 

set of species-specific measures.  Although we provide specific examples, we do not limit our 

concern to this list.  The majority of the criteria for listed species display a pattern of vagueness.   

  

26 PEIS, at 2-11. 
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What does “avoid” require?  

 Prairie Bush Clover 

For the Prairie Bush Clover, the PEIS states: “Do not site turbines, access roads, 
transmission line towers, or other project facilities within 100 ft (30.5 m) of suitable 
habitat containing prairie bush clover.”27  The use of the words “do not” implies that 
developers may not, under any circumstances (if the developer wants to take advantage of 
the tiered programmatic review and consultation), site turbines within 100 feet of habitat 
where Prairie Bush Clover is present.  The second requirement, however, says to “avoid 
mowing along access roads or transmission line ROWs in areas containing suitable 
habitats” for the Prairie Bush Clover.28  Does “avoid mowing” mean “do not mow”?  The 
PEIS needs to explain if “avoid” is as strict of a requirement as “do not.”  If the agencies 
are in fact using “avoid” to offer discretion and flexibility to developers, the measure 
loses all meaning in terms of requiring certain action on the part of developers.    
 
Piping Plover 

For the Piping Plover, one of the conservation measures is to “avoid construction 
activities within 0.5 mi (0.8 km) of nesting areas during late April to August” if Piping 
Plovers nest in the project area during construction.29  Is this a total prohibition on 
construction activities from April 1 to August 31, or does the word “avoid” mean that the 
developer has flexibility in determining the days or weeks within those months where 
construction can and cannot go forward?  If the latter, how will FWS achieve consistent 
results from project to project? 
 
Sprague’s Pipit 

The avoidance measure for Sprague’s Pipit is to “avoid placement of turbines, access 
roads, and transmission lines on or within 1,000 ft of suitable native prairie tracts larger 
than 70 ac.”30  If “avoid” means a mandatory “do not locate,” then the measure needs to 
be revised.  Several of the measures for other birds in the species-specific list, such as the 
Whooping Crane, explicitly state “do not site.”  The PEIS needs to explain why the terms 
used for the various measures and species are not consistent where siting and location of 
wind projects are key considerations.   
 
 

 

 

27 PEIS, Table 2.3-2, at 2-21.   
28 PEIS, Table 2.3-2, at 2-21.   
29 PEIS, Table 2.3-2, at 2-31.   
30 PEIS, Table 2.3-2, at 2-32. 
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How restrictive is “restrict”?  

 Ute Ladies’-tresses 

One of the measures for the Ute ladies’-tresses is to “restrict all herbicide use within 100 
ft (30.5 m) of suitable habitat containing the species.”31  Here, does “restrict” mean the 
same as “do not use”?  Or does “restrict” imply that a certain amount of herbicide use is 
permitted within 100 feet of the Ute ladies’ tresses but not as much as beyond 100 feet?  
And if the latter is the case, is there a maximum amount of herbicides that FWS will 
permit?  If not, is the burden on the developer to show that the restriction chosen is 
sufficient to meet this criterion? 
 

  Is “should” a requirement or a recommendation?  

For the Greater Sage-Grouse, the first conservation measure states that “existing guy 
wires should be marked with recommended bird deterrent devices.”32  What does 
“should” mean in the context of this mandate?  It is unclear whether the agencies are 
using “should be” to signal a mandatory requirement or to signal that the measure is 
suggested but not required.  If existing guy wires must be marked, then the language 
needs to be revised to include a “must” and to clarify that this is a requirement.   
 
If avoid, restrict, limit, and other such terms are meant to convey a mandatory prohibition 

(i.e., “do not, must, shall”), then the PEIS should so state.  Absent this specificity, it is unclear 

how FWS will determine project compliance with the requirements.  Because mandatory 

measures are directives as to what developers can and cannot do in order to take advantage of the 

tiered NEPA analysis and the programmatic consultation, the burden needs to be on the 

developer to show that it has complied with the criteria.  If, on the other hand, terms such as 

avoid, restrict, and limit are meant to convey discretionary and optional implementation, the 

PEIS must show how the outcomes of such measures are to be counted toward conservation of 

species.  

 

 

31 PEIS, Table 2.3-2, at 2-22.   
32 PEIS, Table 2.3-2, at 2-30.  
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COMMENT 3.2. The Species-Specific Measures Will Not Necessarily Produce the 
Standardization or Consistency Sought by the Agencies. 

One of the stated goals for the PEIS is to standardize a set of measures and BMPs that 

will be required of wind facilities in the UGP region.  The objective for standardizing these 

avoidance and minimization techniques is to provide consistency in the environmental review 

process and in facility development.  In theory, the draft set of species-specific measures 

included in the PEIS arguably achieves some consistency.  In practice, however, the PEIS will 

not standardize the measures other than to provide flexible benchmarks for species and habitat 

protection.  

Consider, for example, the case of the Indiana bat.  One of the species-specific avoidance 

measures is to “increase turbine cut-in speeds at developments within the counties where the 

Indiana bat is listed.”33  While this requirement theoretically imposes a standard of increasing 

turbine cut-in speeds for facilities in counties where the Indiana bat is listed, there is no set 

requirement.  The PEIS says nothing about the appropriate cut-in speed, the length of time the 

increased cut-in-speed is to operate, the time of year it must apply, or the time of day the 

increased cut-in speed should be activated.  For instance, is a mere 0.5 m/s increase for one hour 

each night in the month of August sufficient to comply with this requirement or should the 

developer increase the cut-in speed to 6.5 m/s from dusk through dawn during the Indiana bat’s 

spring and fall migration periods?  How will FWS and project developers agree to the specific 

measures in the site-specific consultation?  And will FWS impose the same increase on all 

facilities in those counties in which the Indiana bat occurs or will it vary from facility to facility?   

Another example is the requirements for the Sprague’s Pipit.  One of the species-specific 

conservation measures is to “conserve or restore native prairie habitats to offset impacts on 

33 PEIS, Table 2.3-2, at 2-36.   
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native prairie caused by fragmentation, as determined in tiered site-specific consultation.”34  

Without greater specificity, there is no assurance that restoration of native prairie habitat will in 

fact be consistent from facility to facility.  At the very least, the measure should specify a 

proportionality requirement between the impacts caused to native prairie by a facility and the 

degree of restoration or conservation of native prairie habitat.  

Accordingly, the PEIS should explain how FWS will guarantee that species-specific 

measures will be implemented consistently and programmatically, particularly for those 

measures that use terms like “should,” “avoid,” “limit,” and “employ BMPs.”  If FWS intends to 

coordinate and negotiate these measures in site-specific consultations, the agency should 

articulate how it proposes to apply site-specific requirements in a standardized manner across all 

facilities.  The PEIS should also set out the opportunities for public input to site-specific 

decisions.  As currently drafted, the PEIS suggests that facility location, design, and operations 

will be tailored through a tiered consultation process in which the public’s role is undefined or 

nonexistent.   

COMMENT 3.3. Wind Turbines Should Not Be Located Within Indiana Bat Maternity 
Home Ranges.   

Indiana bats may travel 5 miles or more between roosts and foraging areas, depending on 

factors like habitat and prey availability, and may forage across several miles.35  Thus, roosting 

bats in an area 5 miles or less from a project’s turbines may be impacted as a result of either 

physical harm or flight path disruption.  FWS recommends in its 2011 Indiana Bat Section 7 and 

Section 10 Guidance for Wind Energy Projects that an Indiana bat’s home range should be 

delineated to include all suitable habitat within 5 miles of a capture location if only capture data 

34 PEIS, Table 2.3-2, at 2-32.   
35 FWS, Indiana Bat Draft Recovery Plan: First Revision, at 50 (Apr. 2007), available at 
http://www.fws.gov/midwest/endangered/mammals/inba/pdf/inba_fnldrftrecpln_apr07.pdf.   
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are available; all suitable habitat within at least 2.5 miles of a single documented maternity roost 

tree; all suitable habitat within at least 2.5 miles of the line drawn between two documented roost 

trees; and all suitable habitat within at least 2.5 miles of the center of the polygon created by 

connecting three or more documented roost trees.36  The set of species-specific avoidance 

measures for the Indiana bat should therefore incorporate a requirement that project developers 

locate wind facility components outside Indiana bat maternity home ranges, as delineated above.   

COMMENT 3.4. Wind Turbines Should Not Be Located in High-Quality Greater Sage-
Grouse Habitat.    

The PEIS makes recommendations for Greater Sage-Grouse protection based on core 

population areas.37  However, the PEIS also states that “[w]ithin the UGP Region, core areas for 

the greater sage-grouse are only known from the State of Montana.”38  This means that there are 

no core areas determined for Greater Sage-Grouse within North and South Dakota or any of the 

other UGP states.  Therefore, in order to provide protection for Greater Sage-Grouse outside 

Montana, the PEIS needs to be revised so that all of the recommendations for protection of 

Greater Sage-Grouse that refer to core areas instead refer to “core areas and other high-quality 

Greater Sage-Grouse habitat, especially in North and South Dakota, where Greater Sage-Grouse 

core areas have not been determined.” 

     

36 FWS, Indiana Bat Section 7 and Section 10 Guidance for Wind Energy Projects, Revised, at 8-13 (Oct. 26, 2011), 
available at 
http://www.fws.gov/midwest/endangered/mammals/inba/pdf/inbaS7and10WindGuidanceFinal26Oct2011.pdf. 
37 E.g., PEIS, at ES-26 (“Do not site turbines, access roads, transmission lines, or other project facilities within 
greater sage-grouse core population areas.”). 
38 PEIS, at 5-141, footnote g.  
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PART 4: EAGLES 
 
 
COMMENT 4.1. The PEIS Should Define “Eagle Use Areas.” 

The Service defines important eagle use areas as “an eagle nest, foraging area, or 

communal roost site that eagles rely on for breeding, sheltering, or feed, and the landscape 

features surrounding such nest, foraging area, or roost site that are essential for the continued 

viability of the site for breeding, feeding or sheltering eagles.”39  Additionally, the Service has 

noted that “migration corridors and migration stopover sites” are also important eagle use 

areas.40   

The PEIS only lists “nesting, foraging, and winter roost areas” as eagle use areas.  The 

agencies should provide a clearer statement of eagle use areas, as defined in 50 C.F.R. § 22.3.  

The PEIS should also include eagle migration corridors and migration stopover sites as eagle use 

areas.   

COMMENT 4.2. ECPs Must Be Required for Projects Located Near Eagle Use Areas.  
 

One of the Ecological Resources BMPs for Project Planning and Design states that if a 

developer determines that “eagle use areas occur within a 10-mi radius of a project footprint, the 

project developer should develop an Eagle Conservation Plan (ECP).”41  Here, “should” suggests 

that developers have the choice whether or not to develop an ECP.  In Chapter 2, however, the 

PEIS states that if eagle use areas occur in a 10 mile radius of a project’s footprint, “the project 

developer would need to develop an Eagle Conservation Plan (ECP) in order to be able to tier off 

39 50 C.F.R. § 22.3. 
40 FWS, Eagle Conservation Plan Guidance: Module 1 – Land-based Wind Energy, Version 2, at 12 (Apr. 2013) 
(hereinafter “FWS, ECP Guidance Module 1”), available at 
http://www.fws.gov/migratorybirds/PDFs/Eagle%20Conservation%20Plan%20Guidance-Module%201.pdf. 
41 PEIS, at 5-126 (emphasis added). 
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of this Programmatic EIS.”42  This statement suggests that an ECP is a firm requirement rather 

than a recommendation.  The BMPs section must be amended to reflect that an ECP will be 

required, not simply encouraged.   

In the event that the ECP is merely a suggestion, the BMP should be revised to require an 

ECP.  Although the ECP Guidance sets out steps that developers may voluntarily implement, the 

developers should be required to follow those steps in order to benefit from the tiered PEIS and 

the streamlined environmental review process.  If developers do not wish to follow FWS’s expert 

opinion as described in its ECP Guidance, they should not be permitted to expedite their 

projects’ environmental reviews.  

COMMENT 4.3. Developers Should Be Required to Follow the Service’s Eagle 
Conservation Plan Guidance in Developing ECPs.   

Under the Ecological Resources BMPs for Project Planning and Design, developers are 

encouraged to evaluate the potential for adverse impacts to bald and golden eagles “in a manner 

consistent with the draft Eagle Conservation Plan Guidance (Service 2011a).”  Further, it is 

“highly recommended” that “[e]arly in the planning of transmission interconnection and wind 

farm location” developers coordinate with FWS with respect to the guidance.43  This BMP needs 

to require, rather than merely encourage, developers to follow the five step consultation process 

in the guidance document.  We note here that the Service has issued a final ECP Guidance 

document since the draft PEIS was made public.44  The PEIS should at the very least explain 

why developers are not required to follow the recommendations.  FWS’s Land-Based Wind 

Energy Guidelines “strongly” encourages developers to refer to the ECP Guidance if eagles are 

identified at a project site.  It describes the ECP Guidance as providing “a national framework 

42 PEIS, at 2-38 (emphasis added). 
43 PEIS, at 5-126. 
44 FWS, ECP Guidance Module 1, supra note 40. 
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for assessing and mitigating risk specific to eagles.”45  If the guidance reflects FWS’s expert 

opinion on the best process for evaluating effects on eagles, that process should be required of 

developers given the scope of this PEIS.   

COMMENT 4.4. Because No Take of Golden Eagles is Permitted East of the 100th 
Meridian, the PEIS Should Require Marking of All Line and 
Retrofitting of Power Poles in Golden Eagle Use Areas.  

The PEIS explains that Golden Eagles are permanent residents of Montana and the 

western portions of the Dakotas and are non-breeding residents “throughout the rest of the UGP 

Region.”46  Under FWS regulations, no take of Golden Eagles east of the 100th Meridian is 

permitted.  FWS has determined that east of the 100th Meridian the species “might not be able to 

sustain any additional unmitigated mortality.”47  Given that the UGP region extends east of the 

100th Meridian and that Golden Eagles are non-breeding residents throughout that area, 

developers should be required to mark all transmission lines and retrofit power poles in areas 

near Golden Eagle use areas, and then BMPs and measures of the PEIS should include all other 

appropriate actions designed to lower to negligible the risks of eagle mortality at wind projects.   

  

45 FWS, Land Based Wind Energy Guidelines, at 3 (2012), available at 
http://www.fws.gov/windenergy/docs/WEG_final.pdf. 
46 PEIS, at 4-98.  
47 FWS, ECP Guidance Module 1, supra note 40, at iv.  
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PART 5: BMPs & MITIGATION MEASURES 

 
COMMENT 5.1. The BMPs and Mitigation Requirements Are Overly Vague.   

The agencies use the same range of imprecise terms for the general BMPs and Mitigation 

Measures sections of the PEIS as for the species-specific measures discussed in Part III.  The 

agencies use “do not, should, avoid, to the extent practicable, may, can be” and other such 

phrases.  Except for “do not,” these terms and phrases do not identify with any specificity the 

extent to which individual BMPs must be implemented.  More importantly, most of these terms 

offer no information as to the manner in which Western and FWS will assess whether any given 

developer has complied with the so-called requirements.  Below are several examples to 

illustrate the ambiguous character of the BMPs “requirements.”  We do not limit the scope of our 

comments to these examples, but highlight them to illustrate the pattern of ambiguity apparent in 

the PEIS’s language.  

One of the “Land Use” BMPs is to “[a]void locating wind energy developments in areas 

of unique or important recreation, wildlife, or visual resources.  When feasible, a wind energy 

development should be sited on already altered landscapes.”48  How will a developer prove to the 

agencies that it has “avoided” developing in an area of important wildlife resources?  By what 

standards will the agencies judge implementation of this BMP so as to permit tiering?  What 

does this BMP succeed in standardizing, and how?  What determines feasibility in an area as 

large as the UGP region?  Absent additional information on how the agencies will determine 

whether a unique area for wildlife has been sufficiently avoided, it is impossible for the public 

(and the agency decision makers) to understand the level of protection this BMP actually offers.   

48 PEIS, at 5-14. 
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Another BMP states that “transmission line support structures and other facility structures 

should be designed to reduce the likelihood of electrocution with proper spacing of components 

and by the use of line marking devices, where warranted and appropriate, to reduce the 

likelihood of collision.”49  Does “should be” in this context mean “must”?  Who determines 

whether line marking devices are warranted and appropriate – the developer, FWS, or both 

together?  What factors trigger a determination that line marking devices are warranted, if the 

developer chooses not to construct with regard to the APLIC recommendations?  Here again, the 

BMP does not in and of itself reflect the level of protection it will provide to wildlife.  The 

agencies need to articulate the standards by which terms such as “where warranted” and “as 

appropriate” will be measured.   

A third example is a Decommissioning BMP that states that “[a]ll turbines and ancillary 

structures should be removed from the site.”50  Does this BMP require or recommend that all 

structures be removed?  If removal of structures, such as turbines, turbine pads, etc., is required, 

the agencies should state it more directly.  Rather than “should be,” the PEIS should say all 

structures “must be” removed.    

To summarize, the PEIS does not adequately address the baseline requirements and 

benchmarks that need to be met in order for developers to tier off the PEIS and Section 7 

consultation.  Much appears to be left to the discretion of developers.  Unless the BMPs that use 

phrases like “where warranted, if appropriate, and should” are either further defined or revised, 

there is little to suggest that they will result in consistent application or in protection of wildlife 

and habitat.   

49 PEIS, at 5-126 (emphasis added). 
50 PEIS, at 5-129 (emphasis added). 
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COMMENT 5.2. The BMPs for Project Planning and Design Are Too General for 
Wildlife.  

The PEIS acknowledges that proper siting and design are the best means for minimizing 

impacts to wildlife.  The Ecological Resources BMPs for Project Planning and Design, however, 

do not appear to “require” any concrete steps or action.  The introductory paragraph states that 

“the following measures should be incorporated” into the planning process.51  “Should” is 

generally not synonymous with “must.”  The agencies should state that developers “must” 

implement the measures to benefit from tiering to the PEIS.  The term “should” leaves room for 

interpretation as to the extent of required implementation.  

The third BMP for developers is to review information on the species and habitats in the 

project area, to identify important, sensitive, or unique habitat in the project’s vicinity, and then 

“design the project to avoid, minimize, or mitigate potential impacts on these resources.”52   The 

PEIS states that “[a]voidance is the preferred choice for minimizing impacts.”53  To start, 

projects should not be permitted to build in important, sensitive, or unique habitat, particularly in 

or near Important Bird Areas or Important Migratory Shorebird Stopover Sites (which the BMPs 

seem to permit).54  ABC’s understanding is that the Audubon Society has begun the process of 

designating Important Bird Areas.  We encourage FWS to reach out to Audubon for its data and 

incorporate it into this PEIS, especially for birds of North and South Dakota.  More importantly, 

the decision to avoid, minimize, or mitigate should not be left to the developer’s choosing.  

Stating a mere preference for avoidance accomplishes little in the way of promoting consistency 

in environmental protection from project to project, nor does the preference serve to standardize 

any particular industry practice.    

51 PEIS, at 5-125 (emphasis added). 
52 PEIS, at 5-125 (emphasis added). 
53 PEIS, at 5-125. 
54 PEIS, at 5-125. 

25 | P a g e  
 

                                                           



 

In the Operations and Maintenance section of BMPs for Wildlife, the introductory 

sentence states that a “variety of measures may be implemented to minimize the potential for 

impact to ecological resources during the operations phase of a wind energy project, including 

the following [listed BMPs].”55  Again, “may” is not synonymous with “must.”  It appears, 

therefore, that none of the BMPs are strictly required.  For example, one of the suggested BMPs 

is “[i]ncreasing turbine cut-in speeds . . . in areas of bat conservation concern during times when 

active bats may be at particular risk from turbines.”56  If this is a recommendation rather than a 

requirement, it is unlikely to be implemented by wind developers.  If this is a requirement, the 

agencies should amend the language and eliminate the inference of suggestion.  Further, if this is 

indeed a requirement, it should incorporate the information provided in the analysis section on 

effects to bats.  In order to influence the planning process, the BMP needs to specify that 

increased cut-in speeds are required during the spring and fall migration periods, and from dusk 

until dawn.  Ideally, the BMP will also specify the cut-in speed that must be implemented, 

otherwise it is likely to vary across projects and states depending on the result of the negotiations 

between project developers and the agencies.   

The agencies incorporate a BMP in this section to evaluate bat use – including surveying 

for locations of roosts, colonies, and migration corridors – and requires that infrastructure 

locations “minimize impacts.”57  The statement, however, does not elaborate on how 

minimization is to occur.  The PEIS should, for example, specify that turbines should not be sited 

closer than 5 miles from documented maternity roost trees unless the site-specific data show that 

a smaller distance would suffice. 

55 PEIS, at 5-129 (emphasis added). 
56 PEIS, at 5-129. 
57 PEIS, at 5-126. 
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To summarize, the wildlife BMPs need to be more clearly articulated and defined.  The 

agencies’ general recommendations and preferences are not strict requirements.  

COMMENT 5.3. The PEIS Needs to Define “Mitigation.” 

The agencies must define the way they use the term “mitigation.”  Minimization and 

mitigation are distinct efforts, but the BMPs and mitigation measures seem to constitute efforts 

to minimize effects to the environment, not mitigate unavoidable effects.  FWS’s guidance on 

Habitat Conservation Plans describes actions that are considered mitigation.  These include 

“preservation (via acquisition or conservation easement) of existing habitat; enhancement of 

restoration of degraded or a former habitat; creation of new habitats; establishment of buffer 

areas around existing habitats; modifications of land use practices, and restrictions on access.”58  

Further, FWS’s guidance on Section 7 Consultation emphasizes that “[m]itigation may or may 

not reduce the actual number of individuals the Services’ anticipate to be taken as a result of 

project implementation.”59  Few of the BMPs or mitigation measures contemplate compensatory 

mitigation; most focus on project footprints with little emphasis on off-site measures that could, 

or will, be sought by FWS for habitat or species protection.  The PEIS needs to identify 

contemplated mitigation standards and the specific situations to which the standards will apply.   

COMMENT 5.4. The Information on Environmental Impacts to Birds Does Not Always 
Translate Into a Direct Minimization Measure or BMP.  

There are several instances in which the PEIS provides information on a risk to birds, but 

the agencies have not drafted a BMP or mitigation measure to reflect that information and 

address that risk.  For example, the PEIS explains that transmission lines within 400 meters of a 

wetland tend to result in higher bird fatalities than those located beyond 400 meters from the 

58 FWS, Habitat Conservation Plans: Section 10 of the Endangered Species Act, at 2 (Dec. 2005), available at 
http://www.fws.gov/endangered/esa-library/pdf/HCP_Incidental_Take.pdf. 
59 FWS & NMFS, Endangered Species Consultation Handbook, at 2-5 (Mar. 1998) (emphasis added). 
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water’s edge.60  Other than the broad, likely unenforceable and undefined requirement to “avoid” 

sensitive areas and important bird areas, there is no BMP to address this risk.  The PEIS also 

notes that the tip-to-tip wingspans of certain birds exceed 60 inches, the recommended spacing 

between conductors, and thus, additional spacing between or additional insulation of conducting 

materials is recommended.61  That recommendation is not reflected in the general BMPs or the 

species-specific measures.  

COMMENT 5.5. The Agencies Should Require Developers to Follow the Various 
Guidance Documents Cited in the PEIS. 

Rather than only recommend that developers follow the various agency and industry 

guidance documents for wind energy projects, the agencies should require that those guidance 

documents be followed.  These documents include FWS’s Land-Based Wind Energy Guidelines, 

FWS’s Eagle Conservation Plan Guidance, APLIC’s Avian Protection Plan Guidelines, and 

APLIC’s other documents for avian protection on power lines.  Given the procedural benefits 

that this PEIS offers to developers with respect to NEPA and ESA tiering, developers should be 

required to follow FWS’s expert recommendations as well as implement known BMPs for power 

lines.  If other approaches are compatible with FWS recommendations, the PEIS should state 

examples of approaches that show “consistency” with the guidance documents.  Those 

approaches should be at least equivalent to the results that the Guidelines offer, if not better.   

COMMENT 5.6. Monitoring Plans Must Be Required.  

The PEIS is inconsistent as to whether monitoring is a standard requirement for all wind 

projects through all phases of development.  Chapter 2’s overview of FWS’s proposed approach 

for easement exchanges notes that “operators may be required to develop monitoring programs, 

60 PEIS, at 5-85. 
61 PEIS, at 5-84.  
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as appropriate, to evaluate the environmental conditions at the site through all phases of 

development . . .”62  In the PEIS’s summary of BMPs, however, the agencies state that 

monitoring plans “shall be developed by the project developers so that environmental conditions 

are monitored during the construction, operation, and decommissioning phases.”63  Yet, in 

Chapter 5, the agencies mention that monitoring is a technique that “can be used,”64 again 

implying that it is in the discretion of the developer to decide whether or not to implement a 

monitoring system.  And specific to birds and bats, the agencies plan to require Bird and Bat 

Conservation Strategy Plans, but qualify that with the statement that “[p]ost-construction 

monitoring may be needed to validate the preconstruction risk assessment and allow the facility 

operators to implement adjustments based on identified problems.”65  There is no discussion in 

the PEIS as to which projects might “need” monitoring for avian and bat mortality or the factors 

that will trigger the need.  

The agencies must require monitoring plans for any “environmental conditions” that may 

be impacted by wind energy development.  And the scope of the phrase “environmental 

conditions” needs to be defined (i.e., wildlife mortality? change in lifecycle behavior?).  The 

PEIS repeatedly emphasizes that information on wind energy impacts on environmental 

resources, especially listed species, remains in its early stages.66  It will be impossible to review 

the effectiveness of the programmatic BMPs and mitigation measures and update and revise the 

set of requirements unless the agencies collect data on wind facility impacts.67    

62 PEIS, at 2-14 (emphasis added). 
63 PEIS, at 2-16 (emphasis added). 
64 PEIS, at 5-124.  
65 PEIS, at 5-125 (emphasis added). 
66 E.g., PEIS, at 2-37, 5-147. 
67 PEIS, at 2-14.  
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The scope and duration of the PEIS demands that both developers and the agencies 

carefully monitor actual impacts.  Monitoring is recommended by FWS in the Land-Based Wind 

Energy Guidelines, which should be followed as a mandatory requirement for tiering off this 

PEIS as noted above in Comment 5.5.  Monitoring will assist the agencies in building a more 

comprehensive database of impacts to environmental resources.  It will also permit the agencies 

to analyze and identify differences in predicted risk and actual risk, and thereby require 

adjustments in operations.  Monitoring is also necessary in case adaptive management becomes 

necessary at any of these facilities, which is a real possibility given how little is known about the 

impacts of wind energy on threatened or endangered bird species such as Piping Plovers, Least 

Terns, and Whooping Cranes.  

In the event that the agencies seek to require monitoring on a case-by-case basis, the 

agencies must identify for the public the factors that will trigger monitoring across the various 

environmental conditions discussed in this PEIS and the methodologies the agencies will require 

developers to implement.  

COMMENT 5.7. Monitoring Protocols Should Be Consistent From Project to Project 
in Order to Accurately Evaluate Impacts. 

The agencies should require uniform monitoring methods and metrics for the various 

environmental resources identified in the PEIS.  This is especially important given that wind 

projects currently apply different surveying procedures, thus creating obstacles in data-gathering 

and application.  The PEIS explains, for example, that the limitations to the sample of avian and 

bat fatality studies that have been conducted at wind facilities to date “may not be representative 

of the species that are killed and the level of actual mortality.”68  Those limitations result from 

the following: studies apply different methods; studies are not designed in a statistically rigorous 

68 PEIS, at 5-84. 
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manner; birds are not located when killed; and searcher efficiency.69  While the PEIS notes that 

there are no universally accepted protocols for conducting post-construction mortality studies, it 

would seem possible to at least require studies to use similar methods and to design studies in a 

statistically rigorous manner.    

To achieve consistency among facility monitoring plans, the agencies should establish the 

metrics against which monitoring observations can be measured and the protocols for 

incorporating results into operating procedures.70  If each project develops its own metrics, 

protocols, and mitigation, the agencies will not create a standardized method through which data 

may be gathered.  By developing uniform methodologies for surveying wildlife fatalities and 

impacts to environmental conditions at wind sites, the agencies will be better equipped to update 

the programmatic BMPs, minimization measures, and mitigation requirements.  Monitoring is 

essential to evaluating whether the agencies’ assumptions regarding harm prove accurate.   

 

  

69 PEIS, at 5-84. 
70 PEIS, at 2-14.  
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PART 6: EASEMENT EXCHANGES 
 

COMMENT 6.1. The Process for Easement Land Exchanges Needs Clarification.   

The agencies have not explained FWS’s process for easement land exchanges in 

sufficient detail.  The PEIS must elaborate on the baseline requirements that replacement land 

must meet in order to qualify for an exchange and the standards that FWS will apply in 

reviewing developers’ replacement land proposals.  The current draft of the PEIS only briefly 

summarizes the formal steps FWS takes in reviewing requests, which are presumably detailed in 

the Service’s internal guidance document that the agencies mention in Chapter 2.71  That 

guidance document does not appear to be incorporated by reference, and it is not available for 

public comment.  In order to better understand the short-term and long-term environmental 

implications of the easement exchange program, the PEIS must explain the factors FWS 

considers in measuring the degree to which the original easement’s conservation purpose and 

value are impacted and the factors FWS considers in terms of the replacement land’s quality and 

quantity, the degree to which it serves the original easement’s conservation purpose and 

conservation value, and the extent to which the replacement land mitigates the impact.   

COMMENT 6.2. The Mitigation Requirements for Easement Exchanges Are Not 
Adequately Stated.  

The PEIS applies three different standards for measuring impacts to easement lands:  

impacts to conservation purpose, conservation value, and “entire” conservation value.  The 

degree to which replacement land must mitigate the impacts to each of these standards is unclear 

and needs elaboration.   

71 See PEIS, at 2-4. The References section refers to: Service, 2010a, Administrative and Enforcement Procedures 
for FWS Easements (Wetland, Grassland, Tallgrass, and FmHA) within the Prairie Pothole States, 2nd edition, 
revised Nov., Denver, CO: Mountain-Prairie Region. 
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The PEIS first notes that an easement exchange will not be permitted unless “the 

easement tract will still meet its intended conservation purpose.”72  Second, for wind projects 

seeking to build on easement land, “replacement land would be required, through an easement 

exchange to offset the anticipated losses in conservation value . . .”73  This refers to the losses in 

conservation value of “permanently impacted land,”74 with “permanent” presumably meaning 

the land upon which wind facility components are constructed.   Third, the PEIS states that 

“mitigation measures on future projects may include offsets for impacts on the entire 

conservation value of the habitat remaining on impacted easements and not just the footprint of 

the disturbed area.”75  Thus, there is one baseline requirement for an exchange (the conservation 

purpose must still be met on the impacted easement) and two sets of mitigation standards – one 

that is always applicable (offset losses to conservation value of impacted land), and one that will 

sometimes be applicable (offset losses to entire conservation value of easement tract).    

The PEIS needs to describe the following to adequately explain the way FWS measures 

impacts and what standards of mitigation are required for each level of impact:  

(1) how FWS measures impacts to the conservation purposes of easements;  
(2) how impacts to conservation purposes are factored in to mitigation requirements;  
(3) how FWS measures the conservation value of permanently impacted land versus the 
“entire” conservation value of easement land;  
(4) how FWS will determine whether proposed replacement land mitigates the lost 
conservation value; and  
(5) when and how FWS will determine that offsets are required for losses to the “entire” 
conservation value of an easement tract.   
 
If replacement land is a firm requirement, then FWS also needs to explain its 

requirements for replacement land in terms of quantity and quality.  What factors are considered 

in determining whether replacement land is “equal” to the impacted land?  For example, does 

72 PEIS, at 2-4.     
73 PEIS, at 5-2 (emphasis added).   
74 PEIS, at 2-5, Step #5.  
75 PEIS, at 5-11 (emphasis added) 
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FWS contemplate a 1:1 ratio for impacted to replacement land?  Or is the standard more 

qualitative than quantitative?  How will “impacted” land be defined?  “Impacted” surely must 

include more land than is actually displaced and ought to include all land in which wildlife 

behavior will be affected.  This discussion is particularly lacking given that the PEIS 

acknowledges that habitat fragmentation and degradation occurs as a result of the easement land 

exchange program, and this fragmentation, together with wildlife avoidance of wind facilities, 

“reduces [an easement’s] conservation value and the reason for which it was acquired.”76   A 1:1 

land ratio does not effectively mitigate the long-term impacts to the conservation value of 

grassland and wetland easements.  Replacement land should be a firm requirement, and it should 

be of equal or higher habitat quality than the replaced land.   

COMMENT 6.3. FWS Must Explain Why FWS Region 3 and Region 6 Are 
Abandoning Their More Protective Approaches to Easement Lands.  

The PEIS notes that FWS Region 3 does not currently consider requests to accommodate 

wind energy on wetland or grassland easements, and Region 6 considers requests to use land on 

grassland easements but not wetland easements.77  The PEIS does not address the current 

differences in protection and approach between the two Service Regions, nor does it explain why 

the Service Regions have decided to abandon their more protective approaches.  Further, the 

implication is that both Region 6 and Region 3 will now consider requests in all Region 3 and 

Region 6 states, not just in the states impacted by this PEIS (Montana, the Dakotas, Nebraska, 

Iowa, and Minnesota).  The environmental consequences and cumulative impacts of expanding 

the easement exchange program to Regions 3 and 6 have not been adequately discussed by the 

agencies.    

76 PEIS, at 5-11.  
77 PEIS, at 5-11. 

34 | P a g e  
 

                                                           



 

COMMENT 6.4. FWS Must Explain How Compensation to Landowners Is Affected By 
the Easement Exchange Program. 

With respect to those wetland and grassland easements that prohibit the addition of 

structures but upon which FWS will agree to accommodate wind energy components, FWS 

should explain how the agency will be reimbursed for the loss of the restriction it purchased on 

the land (if at all) and for the taxpayer-funded cost of the time spent to assess and acquire the 

original easement.   

COMMENT 6.5. Turbine Sub-Structures Must Be Removed From Easement Lands 
During De-Commissioning.  

The PEIS needs to include an additional BMP for conservation easement lands that 

accommodate wind energy.  Turbine substructures must be completely removed on FWS 

conservation easements in order for native prairie to grow back.  Attachment D shows native 

prairie plant system root depths and illustrates why turbine foundations need to be removed from 

conservation easement lands.78   

  

78 See Attachment D.  
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PART 7: CUMULATIVE IMPACTS 
 

 
COMMENT 7.1. The PEIS Does Not Take a Hard Look at Cumulative Impacts. 
 

The CEQ regulations define cumulative effects as “the impact on the environment which 

results from the incremental impact of the action when added to other past, present, and 

reasonably foreseeable future actions regardless of what agency (Federal or non-federal) or 

person undertakes such actions.”79  The purpose of the cumulative effects analysis is to consider 

the full range of consequences of actions.  This PEIS does not take a hard look at the cumulative 

impacts of Western’s, FWS’s, and other proposed actions on the various resources, and 

especially on ecological resources.  The discussion is limited to general, conclusory statements 

with little to no supporting data on which to base the agencies’ assessments.  Of the 900-page 

document, the agencies reserve a mere 11 pages for cumulative impacts (from 6-27 to 6-38).  

This inadequate coverage is particularly acute in the wildlife and ecological resources sections, 

and is inexplicable in a programmatic EIS.    

The cumulative impacts section must analyze each resource, quantify the impact of past, 

present, and reasonably foreseeable actions, and identify the incremental impact that will result 

from wind development under the PEIS.  As currently drafted, the PEIS concludes for nearly 

every ecological resource that impacts will be small, minor, manageable, or reduced under the 

preferred Alternative without providing any data to support those statements.  Whether impacts 

will be minimized under the mitigation measures and BMPs is arguable, and beside the point; 

these general assertions are entirely uninformative.  The public needs to be able to review a 

rigorous assessment of what the impact will be with the PEIS’s BMPs, mitigation, and 

minimization efforts in effect.  Then, the PEIS needs to quantify and describe the magnitude of 

79  40 C.F.R. § 1508.7.   
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that impact in light of the impact of other past, present, and reasonably foreseeable actions on 

ecological resources.  The point of the cumulative impacts analysis is to assess the proposed 

action’s impact on environmental resources together with other past, present, and future impacts 

so as to identify whether additional minimization or mitigation techniques are needed.     

The cumulative impacts section for wildlife, for example, is merely a brief summary of 

the types of impacts the agencies expect from commercial, agricultural, industrial, and residential 

development – from direct injury to habitat disturbance to interference with behavioral activities 

to increased risk of invasive species.80  This description gives no indication of what the impact of 

development will be on wildlife.  How much wildlife mortality can be expected from 

development?  How much habitat loss is predicted?  How much grassland conversion do the 

agencies expect in the UGP region and what will that mean in terms of behavioral modification 

of birds?  How close will we come to too much?  How much is too much for affected resources?  

These questions must be addressed and answered.  It is not sufficient to merely state what the 

general impacts of development are on wildlife species.  To constitute a hard look at the issue, 

the agencies need to provide data and estimates as to the extent of the impacts.  

The agencies cannot rely on site-specific NEPA analyses, either.  The tier II analyses for 

cumulative impacts will look solely at the impacts of individual projects together with other 

projects and development within a relatively limited area much small than the programmatic 

region.  The agencies must complete their own cumulative analysis for the development 

scenarios used throughout the PEIS.  This PEIS is the only opportunity to review the broad, 

regional risks that accompany the streamlining of the environmental review process.   

 

  

80 PEIS, at 6-34. 
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PART 8: ESA SECTION 7 CONSULTATION 
 

 
COMMENT 8.1. Neither the ESA Nor the ESA Regulations Explicitly Allow for 

Tiering Section 7 Consultations Without A Tier II Site-Specific 
Consultation.  

 
Neither the ESA nor the statute’s implementing regulations expressly permit a tiered 

Section 7 consultation system without a tier II site-specific consultation.  Some courts have 

approved of tiered consultations, though others have expressed reservations on whether tiering 

meets the ESA’s requirements.  Even in those cases where tiered consultation has been deemed 

permissible, project-specific consultations were always required and biological opinions ensued.  

In those cases, FWS continued to serve as the final decision maker on whether project-specific 

actions would adversely affect listed species or critical habitat.   

For example, the Ninth Circuit approved of FWS’s tiering of site-specific biological 

opinions for forest contracts to the National Forest Plan (“NFP”).  The court noted that 

“[b]ecause the NFP covered such a wide area, from Northern Washington to Northern 

California, involving virtually all of the federal government’s forested land in this expansive 

area, the NFP BiOp explicitly declined to address the unique impacts of any particular action or 

implementation of the NFP.”81  A district court opinion in the Ninth Circuit, however, 

expressed concern with this decision.  It explained:  

Tiered consultation . . . is not described anywhere in ESA or its implementing 
regulations.  Allowing such a process in a procedural statute which requires no 
particular result makes staged analysis acceptable.  ESA, however, is an action-
forcing statute, turning on identified prohibited consequences of government 
action, both direct, indirect, and interrelated effects.  Tiering . . . will tend to 
obscure the ability of the agency to identify the direct and indirect consequences 
of particular action, and thus tend to obscure when government action is 
prohibited.82   

81 Gifford Pinchot Task Force v. U.S. Fish & Wildlife Serv., 378 F.3d 1059, 1063-64 (9th Cir. 2004).   
82 Natural Resources Defense Council v. Rodgers, 381 F.Supp.2d 1212, 1228 n. 27 (E.D. Cal. July 28, 2005).   
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Similarly, a district court in the Sixth Circuit also had reservations regarding the tiered 

consultation systems that FWS and the Forest Service implemented for a Forest Plan fulfilled 

agency responsibilities under the ESA.83  The court noted that the Ninth Circuit had justified its 

approval because the NFP had “already survived a legal challenge . . . and it was not an 

ordinary land management plan but rather a particularly thorough and complex one.  

Additionally, effectiveness monitoring . . . was also in effect.”84  

Here, the agencies apparently plan on approving projects under the tier I consultation, 

rather than conducting a tier II consultation on site-specific issues.  Unlike in the NFP BiOp, 

which declined to address project-specific impacts, the agencies are addressing unique impacts 

in the tier I analysis by emphasizing that no additional consultation would be required for 

individual projects that implement the species-specific avoidance and conservation measures.  

Meanwhile, the agencies admit that “[i]nformation about wind energy impacts on listed species 

is in its early stages.”85  Whatever might be said about the legality of conducting tiered 

consultation, it is unwise, and should not be employed to address ESA obligations associated 

with wind development in the UGP.   

 
COMMENT 8.2. The Agencies Must Conduct Site-Specific Formal Consultations For 

Any Projects That May Affect Critical Habitat or a Threatened or 
Endangered Species. 

 
The PEIS needs to clarify the steps Western and FWS will take to fulfill consultation 

requirements under ESA Section 7.  The agencies are preparing a programmatic consultation 

under ESA Section 7, and expect that “specific consultation requirements will be determined on 

83 Buckeye Forest Council v. U.S. Forest Service, 337 F.Supp.2d 1030, 1036 (S.D. Ohio, 2004). 
84 Buckeye Forest Council, 337 F. Supp. 2d at 1036. 
85 PEIS, at 2-37. 
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a project-by-project basis.”86  However, the agencies also state that “additional ESA Section 7 

consultation beyond the programmatic consultation would not be required for projects for which 

the project developers commit to implementing the appropriate and applicable programmatic 

avoidance measures, minimization measures, and mitigation measures that would result in a 

determination that listed species are not likely to be adversely affected.”87  The agencies need to 

be more direct as to whether they expect to conduct site-specific consultations, and, if so, what 

the relationship of such consultations is to “additional Section 7 consultation.” 

Formal consultation is required under 50 C.F.R. § 402.14(a) when a Federal agency 

determines that an action “may affect listed species or critical habitat.”88  Many of the “Effect 

Determinations” in Table 2.3-2 indicate that where the species-specific avoidance and 

conservation measures are implemented, the project’s effect determination will be “may affect, 

not likely to adversely affect.”  The “not likely to adversely affect” conclusion does not eliminate 

the requirement for the Service’s concurrence under 50 C.F.R. § 402.14(b) at the time the project 

is reviewed by the reviewing agency (Western, FWS, or both).  This means that even if a 

developer implements each avoidance measure for the Piping Plover, for example, the Service’s 

concurrence is still required at that time to determine whether or not the implemented measures 

do in fact reduce the impact to “not likely to adversely affect.”   

Moreover, the apparent advance commitment to provide such a concurrence based only 

on the general and vague measures and BMPs provided in the PEIS is not proper.  Western or the 

FWS (or both) will need to seek FWS concurrence that the project “is not likely to adversely 

affect.”  As described below in Comment 8.3, absent a written concurrence or separate biological 

86 PEIS, at 2-18.   
87 PEIS, at 2-18.   
88 50 C.F.R. § 402.14(a), (b) (emphasis added). 
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opinion from FWS, the “not likely to adversely affect” determination will legally only constitute 

the Federal agency’s or applicant’s opinion, not FWS’s final regulatory opinion.  

COMMENT 8.3. The Agencies’ Plan for Tier II Consultation Does Not Meet the 
Exceptions to the Formal Consultation Requirement. 

 
The agencies’ plan to document site-specific consultations with a letter to the appropriate 

Service office, providing details about the project location, the affected species, and the measures 

that the developer agrees to incorporate.  This plan does not qualify for the exceptions that have 

been adopted to formal consultation requirements. 

There are only two exceptions to the formal consultation requirement in 50 C.F.R. § 

402.14:  (1) if the agency determines as a result of either a biological assessment or informal 

consultation that the action is not likely to adversely affect any listed species and receives the 

written concurrence of FWS; or (2) if a preliminary biological opinion is issued after early 

consultation and is later confirmed as the final biological opinion.89  Therefore, for each wind 

project that tiers to the agencies’ programmatic consultation, FWS must memorialize its written 

concurrence that the project will not adversely affect any listed species or critical habitat 

identified in the project’s action area.  The PEIS currently contemplates that a tiered 

consultation’s final document will simply be a letter from either Western or the Service (or a 

joint letter for interconnections involving easement lands) to the appropriate Service office.  This 

is neither a formal consultation under 50 C.F.R. § 402.14(b) nor a qualified exception thereto. 

If the agencies seek to benefit from the second exception to formal consultation, they 

must meet the requirements under 50 C.F.R. § 402.11 for early consultation.  The first issue with 

characterizing the programmatic consultation as early consultation is that the regulation 

contemplates that the prospective applicant will be involved throughout the consultation 

89 50 C.F.R. § 402.14(b).   
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process.90  Early consultation is generally requested by the applicants, who certify to the 

applicable Federal agency that “it has a definitive proposal outlining the action and its effects 

and (2) that it intends to implement its proposal, if authorized.”91  This is clearly not the case 

with this PEIS.  Finally, the preliminary biological opinion that results from early consultation 

must still be confirmed by FWS so as to finalize the biological opinion.92  As explained above, 

the PEIS does not indicate that FWS will take any steps to confirm the results of a tiered 

consultation’s documenting letter.   

It is FWS’s responsibility to determine whether a proposed action is likely to jeopardize 

the continued existence of a listed species or adversely modify designated critical habitat.  Where 

a proposed Federal action may affect and is likely to adversely affect a listed species or 

designated critical habitat, then formal consultation is required.93  As it stands, the PEIS does not 

adequately or legally articulate FWS’s role in project specific consultations that will tier off the 

initial programmatic consultation.   

COMMENT 8.4. The PEIS Must Clarify and Revise the Criteria for Reinitiation of 
Formal Consultation Under ESA Section 7. 

The ESA regulations require that formal consultation be reinitiated in four situations:  

(a) If the amount or extent of taking specified in the incidental take statement is 
exceeded;  

(b) If new information reveals effects of the action that may affect listed species 
or critical habitat in a manner or to an extent not previously considered; 

(c) If the action is subsequently modified in a manner that causes an effect to the 
listed species or critical habitat that was not considered in the biological 
opinion; or 

(d) If a new species is listed or critical habitat designated that may be affected by 
the identified action.94   

90 See 50 C.F.R. § 402.11(a).   
91 50 C.F.R. § 402.11(b).    
92 50 C.F.R. § 402.11(f).   
93 See FWS & NMFS, Consultation Handbook, supra note 8, at xvi.   
94 50 C.F.R. § 402.16. 
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The PEIS only mentions two situations in which the agencies expect reinitiation to occur:  for 

“(1) any listed species or critical habitat not considered in the programmatic consultation and (2) 

any listed species or critical habitat for which project developers are unwilling or unable to 

implement the programmatic avoidance, minimization, or mitigation measures applicable to a 

project.”95  This statement does not adequately cover the requirements stated above.  It focuses 

on the initial interconnection requests by wind facilities but does not consider the implications 

that new information about facility operations or modifications of facilities might have on the 

consultation results.  The PEIS must identify the other situations required under the ESA 

regulations as circumstances under which formal consultation will be reinitiated.  

  

95 PEIS, at ES-8.   
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PART 9: MBTA TAKE 
 

COMMENT 9.1. The PEIS Needs to Address Liability for MBTA Take and Identify 
How Incidental Take of Migratory Birds Will Be Permitted.   

 The draft PEIS does not sufficiently address the potential for liability under the MBTA or 

the manner by which the agencies propose to regulate and monitor migratory bird deaths.  

Section 703 of the MBTA prohibits the unpermitted “taking” or “killing” of migratory birds “at 

any time, by any means or in any manner.”96  This broad prohibition includes incidental take of 

migratory birds, as occurs when migratory birds collide with wind turbines and power lines.  

Further, where federal plans incorporate third party activity, that activity must (absent specific 

legislation to the contrary) be managed so as to avoid the unpermitted taking of migratory birds.  

This PEIS is one such example of a federal plan incorporating third party development that will 

result in the unpermitted taking of migratory birds.  The agencies must propose a permitting 

system in order to address liability for migratory bird deaths.  Otherwise, the agencies are subject 

to injunction and developers remain liable for MBTA take.  

Every interconnection request that Western plans to authorize under this PEIS will 

simultaneously constitute Western’s authorization of MBTA take.  Although the agencies seek to 

minimize take of migratory birds with the implementation of BMPs, species-specific measures, 

and mitigation requirements, thousands upon thousands of birds will still be killed as a result of 

wind energy development in the UGP Region.  FWS is well-equipped to craft incidental take 

regulations, because it has extensive experience in promulgating and administering regulations 

that are responsive to the incidental take language in Sections 7 and 10 of the ESA.97  FWS 

could, for example, prepare a programmatic MBTA take permit for wind developers that tier to 

96 16 U.S.C. § 703; see also 50 C.F.R. § 21.11. 
97 See 16 U.S.C. §§ 1536, 1540. 
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the PEIS.  The programmatic permit would specify the total number of migratory bird deaths 

permitted to be taken over the life of the PEIS, require monitoring and reporting of bird deaths at 

individual project sites, and require developers to implement all necessary measures to avoid 

migratory bird deaths.   

 
 

In closing, thank you for considering our comments.  Please add CLC and ABC to the 

notification list, using the names and contact information below. 

 

Sincerely, 

 

/s/W. William Weeks     /s/Kelly Fuller 
Director      Wind Campaign Coordinator 
Conservation Law Center    American Bird Conservancy 
116 S. Indiana Ave.     1731 Connecticut Ave. NW, Third Floor 
Bloomington, Indiana 47408    Washington, D.C.  20009 
Office: (812) 856-5737    Tel: (202) 234-7181, ext. 212 
Email: wwweeks@indiana.edu   Fax: (202) 234-7182 
       Email: kfuller@abcbirds.org 
 
 
/s/Virginie Roveillo 
Graduate Fellow 
Conservation Law Center 
116 S. Indiana Ave. 
Bloomington, Indiana 47408 
Office: (812) 855-1824 
Email: virgrove@indiana.edu  
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ATTACHMENT B 



DATE:  4 April 2008 
 
BRIEFING FOR THE  REGIONAL DIRECTOR  (FOIA pre-decisional)  
 
PREPARED BY:  Migratory Bird Office and Corpus Christi Ecological Services 
Field Office, Region 2 
 
SUBJECT:  TEXAS WIND ENERGY DEVELOPMENT ISSUES  
 
PURPOSE OF THE BRIEFING DOCUMENT:  To update concerns about impacts to 
birds at future wind turbine facilities in important avian concentration areas on the Texas 
Gulf Coast. 
 
ISSUES:  Construction of two wind turbine facilities (totaling 500-600 turbines) is 
occurring on lands administered by the Kenedy Trust and the Kenedy Foundation near 
Sarita in Kenedy County, Texas. Wind-generated electricity is environmentally clean and 
renewable, but has potentially significant downsides.  The Service is concerned about 
possible impacts of wind energy installations on migratory birds and other species  
 
Birds (raptors, passerines, and others) and bats collide with rotor blades, towers, wires, 
and associated structures leading to potentially significant mortality rates.  Taller, larger 
turbine designs probably increase risk.  A national mortality estimate of 900,000 to 1.8 
million birds annually is projected by 2030 due to collisions with turbines.  Texas leads 
the nation in total number of existing wind turbines.  Most R2 wind turbine facilities are 
on private land, therefore no Federal nexus and little or no FWS involvement in planning, 
site evaluation, or mortality surveys occurs. 
 
Kenedy County is one of the most biologically diverse regions of the U.S. Millions of 
birds concentrate in coastal south Texas during migration.  For example, raptor counts at 
Corpus Christi average over 800,000 birds each fall - the highest of any U.S. site by a 
factor of 8.  These birds are migrating south along the coast to wintering areas in Mexico 
and South America. The Texas Colonial Waterbird survey records approximately 175,000 
breeding colonial waterbirds (herons, egrets, gulls, terns and skimmers) on the Texas coast each 
year.  It is reasonable to assume that a major turbine field at the Kenedy Ranch might take 
a large number of raptors and waterbirds during migration. 
 
The 2007 special redhead survey counted over 868,000 of these ducks in the coastal area 
between Baffin Bay and Port Mansfield. This amounts to approximately 95% of their 
continental breeding population as counted in the traditional survey area in the 2006 
breeding season. Large redhead concentrations are frequent in the area of the two wind 
turbine facilities.  Also, about 9% (average) of Central Flyway pintails use this area with 
occasional large local winter concentrations. Pintails and redheads rely on inland fresh 
water sources as they feed on sea grasses and invertebrates in the hyper-saline Laguna 
Madre.  Duck night feeding activity would likely increase collisions with turbines as the 
birds commute between the Laguna Madre and freshwater ponds on the Ranch. 
 



We are informed that the developers of both projects plan to avoid jurisdictional 
wetlands; however, the Coastal Habitat Alliance, which is associated with the 
neighboring King Ranch, recently raised the issue of indirect effects on subsurface water 
flow to the Lower Laguna Madre with the U.S. Army Corps of Engineers. 

 
Developers of both projects indicate they believe there will be no take of endangered 
species associated with construction and operation of their projects.  PPM, the developer 
for the Kenedy Trust property, provided documented multiple seasons of site survey data 
which indicate no significant migratory bird presence in anticipated rotor swept areas.  
However, their studies have not concluded nor are they peer reviewed.  Babcock and 
Brown, the developer for the Kenedy Foundation property has not provided 
documentation regarding potential impacts for migratory birds, but asserts that multiple 
seasons (3 fall migrations and 2 spring migrations) of 24/7 radar data over their site 
indicate no significant avian presence. 

 
The Service requested written confirmation of these endangered species and migratory 
bird justifications from both companies, and although the developers are under no 
obligation to produce such records, current indications are that documentation is 
forthcoming.  Also, the companies have expressed serious interest in preparing avian 
protection plans and MOUs with the Service that include strategies to monitor bird 
migration with radar and shut down rotors in case of significant avian events.  

 
MAIN DECISION OR MESSAGE:  Region 2 supports renewable energy development, 
but careful planning and placement is crucial for avoiding serious consequences to birds 
and bats.  The need is to prevent Altamont, CA scenarios, where 1000 raptors are killed 
annually.  Greatest concerns in Region 2 are impacts of turbine fields located offshore (to 
trans-Gulf neotropical migrant birds), on ridge lines and coasts where migrants 
concentrate, and in grasslands inhabited by prairie grouse.   
 
BUREAU PERSPECTIVE:  The Service continues to partner with industry and is very 
active on the Wildlife Workgroup of the National Wind Coordinating Committee.  We 
continue to encourage voluntary industry compliance with FWS turbine siting guidelines 
for reducing migratory bird and bat take and minimizing habitat fragmentation.  
 
CONTACT:  Jeff Haskins, Chief, Migratory Bird Office; Jeff_Haskins@fws.gov; 
505-248-6639 or Brian Millsap, Acting ARD Ecological Services; 505-248-6671. 
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April 14, 2008 
 

INFORMATION MEMORANDUM FOR THE DEPUTY SECRETARY  
 
FROM:  Director, Fish and Wildlife Service 
 
TELEPHONE #: (202) 208-4545 
 
SUBJECT: Penascal Project and Texas Wind Energy Development Issues  
 
I. SUMMARY 
Two wind turbine facility projects currently under construction – the PPM 
Energy/Iberdrola Penascal Wind Project and the Babcock & Brown Gulf Wind Energy 
Project – present concerns about important avian concentration areas on the Texas Gulf 
Coast and potential bird impacts.  These facilities (up to 600 turbines) are on lands 
administered by the Kenedy Trust and the Kenedy Foundation in Kenedy County, TX.   
Road construction and pad site clearing at Penascal Phase I (84 turbines and 38 miles of 
access roads) has begun on the 191,000-acre Kenedy Charitable Trust Ranch site.  
Babcock and Brown’s Phase I (118 turbines and 65 miles of access roads) is constructing 
turbine pads on the 235,000-acre Kenedy Memorial Foundation Ranch site.  The turbines 
will each be approximately 425 ft. tall.  Rotors will sweep an area from approximately 
250 ft. to 420 ft. above ground level (over 3 acres).  Blade tip speeds will be 170 mph at 
operating capacity.  The Fish and Wildlife Service (Service) worked with both developers 
on Phase I to scope concerns about possible impacts to migratory birds, other species, and 
their habitats.  Wind-generated electricity is environmentally clean and renewable, but 
has potentially significant downsides.  The Service is concerned about the impacts of 
these two facilities on migratory birds and other species. 

 
II. DISCUSSION 
Potential Impacts to Migratory Birds and other Trust Resources 
Mortality Mechanisms:  Birds and bats collide with rotor blades, towers, and wires, 
leading to potentially significant mortality rates.  Taller, larger turbine designs probably 
increase risk.  A national mortality estimate of 900,000 to 1.8 million birds annually is 
projected by 2030 due to collisions with turbines.  Texas leads the nation in total number 
of existing wind turbines.  Most are on private land, have no Federal nexus and minimal 
FWS involvement in planning, evaluation, or mortality surveys. 
 
Avian Resources of the Project Area:  Kenedy County is one of the most biologically 
diverse regions of the U.S.  Hundreds of millions of birds concentrate in coastal south 
Texas during migration to and from wintering areas in Latin America.  Many other 
species overwinter along the Texas coast or breed there.  Raptor counts at Corpus Christi 
average over 800,000 birds each fall; the highest of any U.S. site by a factor of eight.  
The Texas Colonial Waterbird survey records approximately 175,000 breeding colonial 
waterbirds (herons, egrets, gulls, terns and skimmers) on the Texas coast annually.  A 
2007 survey counted over 868,000 redheads (ducks) in the coastal area between Baffin 
Bay and Port Mansfield.  This is approximately 95 percent of their continental breeding 
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population in 2006 and large concentrations are frequent in the project area.  About 9 
percent of Central Flyway northern pintails use the area with occasional large winter 
concentrations.  Pintails and redheads rely on inland fresh water sources as they feed on 
sea grasses and invertebrates in the hyper-saline Laguna Madre.  Night-feeding activity 
would likely increase collisions with turbines as the ducks move between the Laguna 
Madre and freshwater ponds in the project area. 
 
It is reasonable to assume that a major turbine field at the Kenedy Ranch might take a 
large number of raptors, waterbirds, and neotropical migratory songbirds during 
migration, especially if inclement weather occurs when birds are migrating through the 
area.  Breeding and wintering populations may also be at risk. 
 
Analysis of Avian Impacts:  PPM Energy, the developer for the Kenedy Trust property, 
provided multiple seasons of site survey data indicating no significant migratory bird 
presence in anticipated rotor-swept areas.  However, the data and reports have not been 
peer-reviewed.  After preliminary review, the Service has concerns about the robustness 
and design of the studies.  For example, we are uncertain if surveys included periods of 
inclement weather coinciding with migration, assessments of take-offs and landings by 
diurnal and nocturnal migrants, and adequate seasonal length for monitoring.   
 
Babcock and Brown has not yet provided documentation to the Service regarding 
potential impacts for migratory birds, but asserts that multiple seasons (three fall 
migrations and two spring migrations) of 24-hour radar data over their site indicate no 
significant avian presence.   
 
The companies have expressed serious interest in voluntarily preparing avian protection 
plans and memoranda of understanding with the Service.  For example, PPM Energy 
plans post-construction monitoring with radar, and intends to prepare an avian protection 
plan with strategies to monitor bird migration with radar and to stop rotors (“feather” the 
blades) in the event of significant avian presence at the site.  The Service has yet to 
discuss thresholds for “feathering” or durations necessary to minimize risk and take under 
the MBTA. 
 
To assess risk at the sites, an independent site ranking and scoring process using the 
Service’s potential impact index (PII) scoring was conducted by EDM International for 
the Coastal Habitat Alliance.  Scores for both the Penascal and Babcock and Brown sites 
were very high, within 100 points of the score for the reference site at Aransas National 
Wildlife Refuge (i.e. the worst location to site a wind facility).  
 
Threatened and Endangered Species Impacts:  Developers of both projects indicate they 
believe there will be no take of endangered species associated with construction and 
operation of their projects. 
 
Impacts to Bats:  The Service does not believe that potential impacts to bats have been 
assessed at either site. 
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Service Involvement 
The Service supports renewable energy development, but careful planning and placement 
is crucial to avoid serious consequences to birds and bats such as at Altamont, CA where 
1000 raptors are killed annually.  Greatest concerns in Region 2 are impacts of offshore 
turbines to trans-Gulf neotropical migrants, on ridge lines and coasts where migrants 
concentrate, and in grasslands inhabited by prairie grouse.   
 
The Service continues to partner with industry and is very active on the Wildlife 
Workgroup of the National Wind Coordinating Committee.  We continue to encourage 
voluntary industry compliance with FWS turbine siting guidelines for reducing migratory 
bird and bat take and minimizing habitat fragmentation.  
 
At the Kenedy County sites, as elsewhere, the Service encourages compliance with 
Service turbine siting guidelines to reduce migratory bird and bat take and minimize 
habitat fragmentation.  However, based on consideration of our windpower guidelines 
and the recent PII scoring, the sites are of significant concern to the Service. 
 
To address effects of infrastructure needed to support the facilities, the Service has 
coordinated with American Electric Power separately on a new substation and power 
lines on private lands in the area of the wind facilities.  They worked to incorporate 
avoidance and minimization strategies in project plans and believe they will not take any 
listed species or harm migratory birds. 
 
Clean Water Act / Rivers and Harbors Act issues 
The Service is informed that the developers of both projects plan to avoid jurisdictional 
wetlands.  However, the Coastal Habitat Alliance, in association with the neighboring 
King Ranch and represented by attorney James Blackburn, recently raised the issue of 
indirect effects on subsurface water flow to the Lower Laguna Madre via letter to the 
U.S. Army Corps of Engineers, asking that they assert jurisdiction over the projects under 
authority of the Clean Water Act and the Rivers and Harbors Act.  Mr. Blackburn’s letter 
states that the projects will alter subsurface flows to the Gulf Intracoastal Waterway, a 
water subject to Section 10 of the Rivers and Harbors Act.  If an activity outside the 
navigable waterway affects the navigable capacity of that waterway, it may be subject to 
Section 10.  The Service has not reviewed such information, if available, and is not aware 
of the Corps’ or EPA’s response to Mr. Blackburn’s letter, if any.  The Corps remains the 
decision-making agency with respect to these issues and further detail should come from 
them.  However, we are aware that they have had significant involvement in the projects, 
making site visits to verify the proponents’ jurisdictional wetland delineations and have 
assurances that the projects are not being built in jurisdictional waters.  
 
PREPARED BY: Assistant Director, Fisheries and Habitat Conservation 
DATE:  4/14/08  
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Fisheries and Habitat Conservation 
Division of Habitat and Resource Conservation 

Note to Reviewers 
 
• This briefing paper was requested by the Counselor to the Deputy Secretary, Dan 

Jorjani, to prepare Deputy Secretary Lynn Scarlett for a teleconference the evening of 
April 14, 2008, at 6:00 pm concerning the Penascal Energy Project in Kenedy 
County, Texas. (see email behind NTR) 

 
• The Division of Habitat and Resource Conservation coordinated this response with 

Region 2, and the Division of Migratory Bird Management. 
 
Preparer:  Jason Miller, Division of Habitat and Resource Conservation, (703) 358-2161 

Date:  April 14, 2008 
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ATTACHMENT D 



Root Systems of Prairie Plants

What is special
about native plants?
The plants being used for roadside revegetation
are prairie species native to Iowa.   These species
are well adapted to Iowa’s climate, insects and
diseases, having evolved in this region. Many of
the species are warm-season, which means they
have a special mechanism to keep growing
during the hot Iowa summers when cool-season
plants go into dormancy. The native species have
deep root systems that help them tolerate
drought and compete for soil nutrients. It is these
characteristics that provide many of the benefits
to roadsides.

Why is the DOT
replacing plants that seem
to be healthy and look nice?
The DOT is in the process of replanting all the
roadsides on state primary highways to native
grasses and wildflowers. While the existing
vegetation may look nice, it is not functioning as
well as needed for roadside purposes such as
erosion control, water infiltration or weed
competition. The DOT currently spends nearly
$3 million each year to clean ditches, remove silt,
and spray and mow weeds. The DOT believes the
native vegetation, once established, will provide
sufficient benefits and reduced maintenance
costs to warrant replacing the existing
vegetation.

What makes roadside planting
a good investment?
Iowa’s Primary Road Fund is where the DOT gets
money for these projects. This money comes from
the taxes collected on fuel, the sale of motor
vehicles, and other tax sources related to
transportation. Iowa law mandates this fund be
spent only on highway improvements. The DOT
has determined this investment will provide long-
term cost savings to the citizens of Iowa.

Vegetation traps snow and provides winter cover for wildlife

What are the benefits
of native vegetation?
The benefits of native vegetation include:

• increased water infiltration due to more extensive
root systems;
- minimized stormwater runoff
- reduced pollution to streams

• improved erosion control, after native vegetation
has established;

• improved habitat for birds, butterflies, skippers and
other wildlife;
- roadsides function as corridors between larger

natural areas
- for pollination, some native species require a

specific insect or skipper species found in
roadside corridors

Existing non-native roadside revegetation

c  1995 Conservation Research Institute, Heidi Natura

Revegetated roadside

• enhanced motorist safety;
- reduced blowing snow, which interferes with

visibility
- reduced snow glare because many native species

remain standing in the  winter, breaking up the
snow’s reflective surface

- greater visual stimulation for drivers from
variation in colors, sizes and textures, which helps
reduce sleepiness from “highway hypnosis”

• a more aesthetically pleasing roadside; and
• reduced long-term maintenance costs.

- less fertilizing, mowing and spraying needed
- captured snow that might otherwise blow or drift

onto the road



For more information contact:

Highway Division
Office of Design

Roadside Development
800 Lincoln Way
Ames, IA 50010
515-239-1424

First year -
eliminating plant competition

What is the process
to replant the roadsides?
The first phase eliminates existing, competing
vegetation. This is done by mowing, then spraying the
regrowth with glyphosate herbicide. While this process
leaves the roadside looking barren for one season, it is
necessary for the long-term establishment of new plants.
Once the competing plants have been eliminated, the
roadsides are seeded with native grasses and
wildflowers.  On each revegetation project, the DOT is
using anywhere from three to 10 grass species, mixed
with a variety of forb species. Each project will have seed
mixes designed specifically for the conditions of that
project. For the first two years these roadsides will be
mowed periodically to reduce weed competition,
promote germination and develop deeper root systems
for healthier vegetation. After the third year of planting,
minimal maintenance should be required.

Can I be assured that the new seedings
will not bring invasive weeds?
The native grass and wildflower seed is tested for purity
in the same way any other commercial seed is tested in
Iowa. This process is regulated by the Iowa Department
of Agriculture and Land Stewardship and Iowa Crop
Improvement Association. The DOT inspects the seed
tags to make sure the testing was done.

Does the DOT have jurisdiction
over all Iowa roadsides?
The Iowa DOT has jurisdiction only over the state’s
primary highways and interstates, including the
roadsides. Counties and cities have jurisdiction over the
county and city roads and roadsides.

What is our
 “good neighbor” philosophy?
The DOT approach to roadside management is
underscored by a “good neighbor” philosophy directed
toward our adjoining landowners. If the right-of-way in
front of your home or business is currently being
maintained as a lawn, it will not be revegetated. Because
of liability concerns, the Iowa Code requires a permit to
be obtained to mow, hay or perform other activities in
the state’s right-of-way. In some instances, where it is
determined by the department to be beneficial to plant
growth, the DOT will issue permits for occasional
mowing or haying of well-established revegetated areas.

First/second year’s growth

Third to fifth year’s growth

PM 889 4-15-04

(Above) Monarch butterflies on Rough Blazingstar;
(below) Big Bluestem
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