RULEASE AND SETTLEMENT AGREEMENT

This Release and Scttleraent Agreement (the “Agreement™) s entered into this 12
duy of August, 2016, by and between Friends of the White River (“Petitioner”) and the
City of Indianapolis (“City"), the United Statos Army Cops of Engineors, Louisville
District (“Corps”) and the State of Tndiana, Department of Natural Resources (“DNR”) {the
City, Corps and DNIU coifectively referred fo herein as “Respondents™). Petitioner and
Respondents are collectively referred to herein by name or as “the Parties.”

WHEREAS, a dispute has arisen belween the Parties relating to the flondway
construction permit #FW-27680 (ihe “Permit”) lssned by the DNR fo the City and its agont,
the Corps for the Tndy North Tlood Reduction Project {the “Project™);

WEHIERIEAS, the dispute resulted in the Petitioner filing a request for adminisirative
review with the Division of Heavings of the Natral Resources Commission of the State of
Indiana under Adininistrative Cause Mumber: 15-088W (the “Permit Challenge”); and

WIHEREAS, ihe Varlics desite to resolve and seitle their disputes and forever put
all of the ¢laims to rest,

NOW, THEREFOIE, in consideration of the ¢covenanis and promises contained
herein, and in agreement with the “Louisville District’s Vepetation Variance Request”
[attached as Bxhibit A] (the “Vegetation Variance) and the Project plans and
specifications [attached as Exhibit B} (the “Project Plans™), botl us approved by the United
States Army Corps of Engincers Headquarters, the Partics agree as follows;

i. Terms and Conditlous;

A, The Corps commits to folowing the Vegeiavion Varlanee as set forth
therein and ndditionally commits as follows;

a. In areas where trees and shrubs are removed as part of the Project, the
Corps will uiilize speeific grass seed wixtures desigued for use on
carthen flood control levees and specific fo the climate zone wilhin
which the Indianapolis levee at issue is located In avcordance with
published standards of the Cotps, the Project Plans, and the Vegetation
Variance in order lo provide appropriate eover 1o reduce soil erosion,

b. The Corps will prepare a Stormwater Pollution Prevention Plan
(SWPPP), which will be submitfed to the Indiana Depariment of
Enviromnental Management for approval prior to tree clearing activities
condnaied as part of the-Project, The approved SWPPE will include the
use of widely-ulitized best management practices for conlrolling erosion
o and along construction sites and preventing off-site sedimentation in
accordance with the Project Plans and the Vegetation Variance. Tho
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Corps’ contractor will be vesponsible for adjusting the practices as
needed to address ongoing consiruction activities.

e. The Corps will place limestonie riprap including wiliow stakes shown in
the Vegetation Variance plans aleng the levee and river bank in
accordance with the Project Plany and the Vegetation Variatice for the
purpose of bank stabilization,

d. After the tree removal area is surveyed and mayked by its contractor and
before tree removal activities are conunencod, the Corps and the City
witl arrange an on-site walk-through with a representative of Pefitioner
who is knowledgeable of construclion fo examine {he tree removal aven
boundaries. The Petitioner’s representative shall wear appropriate
clothing and follow all site safefy requireients as directed by the Corps
during this walk~-theough, The decision fo remove trees outside the
clearing area will be made in the sole discretion of the Corps but will be
fimited o only that vogetation which is deemed a threat to public health,
safely, or the structural integrity of the levee because specific trees are
dead, dying, or in threat of toppling,

e. The Corps grading plan for the Projeot will minimize the potential for
crosion atd maximize the degree of compaction in accordance with the
Project Plans, the Vegelation Variance, and sound chgincering
practices.

f. The Coms will improve the canry-in watereraft public access point
located at thie Indianapolis Arts Center in Broad Ripple in accordance
with the Project Plans, including the placement of anchored concrete
pavers between the parking lot and the existing conerete pad at water’s
edpe.

g The Corps will install a carry-in watercraflt public access point near the
City's Friedmann Park in accordance with the Project Plans utilizing the
same fype of anchored concrete pavers wmoentioned sbove in areas near
witer’s edge and the installation of & sign bearing the universal symbol
for public carry-in watercrafl access. No additional clearing of frees
greater than two inches (27} in diameter al breast height will be
conducted in connection with the installation of this public uccess point,

B. The Cliy’s Commliments:

a. The City will install signs at the public carry-in watereraft access poinis
nentioned in Subsections LA, and 1.A.g., which will include the
univetsal symbol for public canoe access points and wording which
states: “Public Aceoss.” In addition, the City will install at each public
access point its standard signage displaying rules and notices for public
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patks. In the event of emergencics, any user of the public access poluts
shoutd ¢all 9-1-1,

b, The Cily will be responsible for maintenance of the two (2) carry-in
watercraft aceess points mentioned in Subsections 1AL and 1.A.g., and
will prepare a written standard operating procedure for fhe inspection
and maintenance of these public access points,

¢, The City will increase its stormwater educalion public outeeach through
social media and other outlels fo attempt 1o increase publie knowledge
atd understanding of the effects of illegal damping on water resources.

The DNIR’s Coinmitiaent:

#, The DNR will issue an amendment letter to docwment in its Permil file
that the Permit is amended fo incorporale the “Lonisville District’s
Vegetation Variance Request” limits as approved by the United States
Army Corps of Engineers Headquariers. A copy of the leffer will be
provided to Petitioner as soon as (he amendment letter is issued, and no
tater than five business days before any vegetation clearing in Section
3A and 3 C is commenced,

‘The Petitioner’s Commitments:

a. Petitioner agrees to excette and file a stipulation dismissing with
prejudlee all of its elaiins asserted in the Permit Challenge within five
(5) calendar days of receipt of signatures by Respondents to this
Agreement, The Parties shall each bear their own respective costs and
attorneys’ fees related to the Perinit Challengo incurred up to the date of
this Agreement, Unless and until Potitioner timely files this dismissal
the signed Mediation Agreement dated November 17, 2015 shall remain
in fuoll force and effect as if the partics never ceniered into this
Agreement, For the avoidance of doubt, the Respondents ase not
obligated by their commitinents in this Agreement and not covered in
the Mediation Agreement unless and wotil Petitioner timely files the
dismissal vequived in thig paragraph,

b. The Petitioner will cooperato with the Corps in scheduling the on-site

watk-through mentioned In Subsection 1LA.d, No more than three (3)
representatives of Petitioner may attend the walk-through, and at least
one such representative shail be knowledgeable of construction, The'
Petitioner agrees that its reprosentative(s) shall wear appropriate
clothing, including long pants, stordy shoes, hardhats, and reflective
vests, and follow nil slte safety requirements as directed by the Corps
during this walk-through, The Petitioners’ representatives shull aceept
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all risk of injury and indetmnify Respondents with respect to any injuries
or other dumages they may sustain participating in the walk-through,

2, Release, Potitioner hereby fully and completely releases and forever discharges
Respondents from any and all known or unknown claims, demands, rights of action,
drnages, costs, loss of services, expenses (inclading attornoys’ fees), or linbilities thaf arise
out of or relate to the facts, transactions, or occurrences underdying any of {he claims
asserted or that could properly have been asseried in the Permit Challenge or othenwise
related {o the removal of vegetstion so long as all ¢learing is conducted in accordance with
the Project Plans and the Vegetation Varlance coverlug Sections 3A and 3C of the Project.
For the avoidance of doubt, Petitioner waives its right to chalienge, in cowt, administrative
proceeding, or otherwise, the application for or issuance of a Clean Water Act (“CWA™)
Seetlon 401 Waler Quality Cerdification or CWA Section 402 National Pollution Discharge
Elimination Sysiem permit related fo the removal of vegetation so long as all cleating is
conducied in accordance with the Project Plans and the Vegetation Variance covering
Sections 3A and 3C of the Project, The beneficiaries of this release shall be referred to
iiercin as “Released Patties.” For the avoidance of doubt, the State of Indiana, the United
States Avmy Corps of Engineers and the Consolidated City of Iudianapolis and Marion
County and all of their departments, agencies, boards, divectors, officers, employees,
ageits, belrs, executors, assigns, insurers, and suceessors in infercst ave Released Parties.

3. Non_Admission, Pefitioner acknowledges that this Agreement represents a -
compromise and scitlement of disputed claims and that Respondentis deny any liability on
all claitns asseried. This Agrecment should not be constined as an admission of any liability
or wrongdoing,

4, No_Third Party Beneficiarics, Tho Partics agree that no provision of this
Agreement is Intended to establish any other person as a third-party benofictary oxcept as
stated explicitly hereln or to authorize any non-party to this Agreement to maintain any
action under its terms.

5. Public Disclosure Obligations. Nothiug in this Agreement shall be construed to
relisve the Respondents of their legat duties to provide access to public records as required
andfor permitted by law, For the avoldanee of doubl, rothing in this Agreement shall be
construed to Hmit the Respondents® authority or discretion to release public records.

6. Severahility & Precondition fo Effectivencss, Pelitioner shall not allege or
chalfenge, in court, administrative proceeding or olherwise, the logality of any provision
or obligation in Section 1 of this Agreement. The Corps, the City, aud the DNR represent
that they have consulted with counsel and been advised that they have logal suthority to
eater into the terms and commitments in this Agreement. Notwithstanding the above, in
the event that any provision of this Agreemont is otherwise held invalid, the Parties shall
immedialely meef and confer to negotlate 2 fusther resolution in necordance with the intent
and spirit of this Agreement, This Agreement s specifically conditioned upon the City
{and/or Corps) obtaining oll additional required pormits, authorizations and funding to
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conduct the vegetation removal i accordance with the Project Plass and the Vegetation
Variance covering Sections 3A and 3C of the Project.

7. Negotiation & Joint Drafting, The Parties acknowledge and agree that this

Agreoment is the result of negotintions between them and that no party shall be deemed
the drafter of the Agreement, The tanguage of the Agrecment shall in all cases be consimed
according to its fair meaning, not strictly for or against any Parly,

8, Yoluntary Exeentlon, Rach Parly acknowledges that it has voluitarily executed
this Agreement after having an opportunity to (1) read and carefully study the eatire
Apreement and (2) consult with counsel if so inclined. Each Party further acknowledges
that it eaters inlo this Agreement of its own free will and volition,

9. Authovify; Signature, Pefitioner represonts and warrants that the person
excouting this Agreoment on its behalf has authority to do so. Petitioner further agregs lo
execute this Apreement before a notary public. No term or condition shnil take effect until
the executed and notarized Agreement is returned. Respondents represent and warrant that
the persons signing on their behalves are represontatives aufhorized to bind the Party for
which he or she signs, Thosc represcaiatives sign on behalf of Respondents and not their
individual capacities,

10, Applicable Law and Forum Seleetion, ‘This Agreernent shall be constrmed in
accordance with the laws of the State of Indiana. The Pacties agree that any action brought
to enforce any ferm or terms of this Agreement shall be brought and exelusively maintained
in t sifuated in Marion Coundy, Indiana. Petitioner consenis to the personal jurisdiction and
venue of those courls,

11. Coples. A copy of this fully execated Agreement shall have (he full force and
effect of the original signed Agreemoni. This Agreoment inay be exeenied in one or more
cotnferparts, each of whioh shal! be deemed an original, but alf of which together shull
conslitute one and the same instrument. This Agreement may be exceunted and such
siphature transmitted by tacsimilo, electronic mail, or other electronic means, with the same
binding effect as oviginal ink signatores.

12, ENTIRE AGREEMENT, IT IS EXPRESSLY WARRANTED THAT THIS
AGREEMENT CONSTITUTES THE COMPLETE AND FINAL AGREEMENT
BETWEEN THE PARTIES WITH RESPECT TO THE SUBJECT MATTER HEREOF
AND, UPON THE SIGNATURES AND STIPULATION OF DISMISSAL AS SET
FORTH IN SUBSECTION LD OF THIS AGREEMENT, SUPERSEDES AND
CANCELS ALL PRIOR OR CONTEMPORANEOUS  AGREEMENTS,
UNDERSTANDINGS, DISCUSSIONS, OR REPRESENTATIONS REGARDING "THE
SUBJECT MATTER OF THIS AGREEMENT, WHETHER ORAIL OR WRITTEN,
BACH PARTY REPRESENTS AND WARRANTS THAT NO PROMISE OR
INDUCEMENT NOT CONTAINED HEREIN HAS BEBEN OFFERED TO IT, THAT
THIS AGREEMENT I8 EXECUTED WITHOUT RELIANCE UPON ANY
STATEMENT OR REPRESENTATION NOT EXPLICITLY SET PORTH HEREIN,
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AND THAT IT HAS HAD THE OPPORTUNITY, IF SO INCLINED, TO SEEK. THE

- ADVICE OF AN ATTORNEY REGARDING THE MEANING AND LEGAL EFFECT
OF ALL CONDITIONS AND TERMS CONTAINED IN THIS AGREEMENT,
INCLUDING THIS SECTION. THIS AGREEMENT MAY NOT BE MODIFIED OR
AMENDED, NOR ANY OF ITS TERMS WAIVED, EXCEPT BY WRITTEN
INSTRUMENTS SIGNED BY BEACH OF THE PARTIES,

This Release and Settlement Agreement is executed on this ] Iﬂ\day of August,

2016.
Name ‘ Lot Miser {on behalf of the City of
Ftiends of the White River Indianapolis)

Director Department of Public Works

2NN Boc\f— Chick Bnomeetig v, /W' BWM} N
Name (on behalf of the I\}aﬁe {on behalfof the State of Indiana) /V‘ﬂﬂ' '\&
United States Atmy Corps of Engineers, - Indiana Departiment of Natural Resources

Louisville District)

W. William Wecks Donald E, Morgan

{Agreed as to Form Only) Office of Corporstion Counsel
Chief Litigation Counsel
(Agreed as to Form Only)

T ay'l/x Richardson Name (,Cb@ob A
United States Artmy Corps of Engineors,  Indiana Depax tment of Natural Resourcos
Louisville District {Agreed as to Form Only)

(Agreed as to Form Only)

[Acknow].ed gement(s) of Notary Public Appear on Following Page(s)]

Page 6 of 7




AND THAT IT HAS HAD THE OPPORTUNITY, IF SO INCLINED, TO SEEK THE
ADVICE OF AN ATTORNEY REGARDING THE MEANING AND LEGAL EFFECT
OF ALL CONDITIONS AND TERMS CONTAINED IN THIS AGREEMENT,
INCLUDING THIS SECTION. THIS AGREEMENT MAY NOT BE MODIFIED OR
AMENDED, NOR ANY OF ITS TERMS WAIVED, EXCEPT BY WRITTEN
INSTRUMENTS SIGNED BY EACH OF THE PARTIES.

This Release and Settlement Agreement is executed on this HH" day of August,

2016.

Name
Friends of the White River

Name (on behalf of the
United States Army Corps of Engineers,
Louisville District)

W. William Weeks
{Agreed as to Foirm Only)

Traylor Richardson

United States Army Corps of Engineers,
Louisville District

(Agreed as'to Form Only)

-~

Lofj Miser fon behalf of the City of
Indianapolis)
Director Department of Public Works

Name (on behalf of the State of Indiana)
Indiana Department of Natural Resources

Donald E. Moirgan
Office of Corporation Counsel
Chief Litigation Counsel

(Agreed as to Form Only)

Name
Indiana Department of Natural Resources
(Agreed as to Form Only)

[Acknowledgement(s) of Notary Public Appear on Following Page(s)]
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AND THAT IT HAS HAD THE OPPORTUNITY, IF SO INCLINED, TO SEEK THE
ADVICE OF AN ATTORNEY REGARDING THE MEANING AND LEGAL EFFECT
OF ALL CONDITIONS AND TERMS CONTAINED IN THIS AGREEMENT,
INCLUDING THIS SECTION. THIS AGREEMENT MAY NOT BE MODIFIED OR
AMENDED, NOR ANY OF ITS TERMS WAIVED, EXCEPT BY WRITTEN
INSTRUMENTS SIGNED BY EACH OF THE PARTIES,

This Releaso and Settlement Agreement is executed on this / -5 day of August,

2016,

Yot 1
Nz}mc AAe s . Lorti Miser (on behalf of the City of
Friends of the White River Indianapolis)

Dircctor Department of Public Works
Name (on behalf of the Name (on behalf of the State of Indiana)

United States Atmy Corps of Engineers,  Indiana Departiment of Matural Resources
Louisville District)

W Wllham Wecks ‘ Donakd B, Morgan
(Agt ced a8 o Fornn Only) Office of Corporation Counsel
' Chief Litipation Counsel
{Agrecd as {o Form Only)

Trajflor Richardson Naine
United States Avmy Corps of Engincers,  Indiang Department of Natwral Resources
Louisvilte Dis(rict {Agreed as to Porm Only)

(Agreed a5 to Form Only)

[Acknowledgement(s) of Notary Public Appear on Following Page(s)}
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ACKNOWLEDGEMENT OF NOTARY PUBLIC

State of Indiana STATE OF INDIANA

Notary Publle Saaltt
X e
County of —MQ"’ an Andrew D. Ster

Marloh
My Commission Expres May 26, 2019

I am g Nolary Public in and for the County and Stale identified rbove,

VD?“ i é‘,[ Wi Vﬂ? / /(?(‘ 4 ey , known to me (o be the patty granting the

release deseribed in the foregoing Release and Seftlement Agreement, personally appeared

before me on [;uﬁ.(zak 14, QQ [ §rg and executed and/or acknowledged

cxecuding the foregolng Release and Sottlement Agrectnent for the purposes stated therein,

P

Signature of Notary Pablic

My commission expives on f%\tj o() [9: 3\0 ‘ ﬁ\wﬂ _

County of residence: __}"/')a‘ rion
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